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History of the Proceedings


On June 12, 2002, Charles Stammel filed a complaint against PG Energy, a Division of Southern Union Company.  In his complaint, Mr. Stammel averred as follows:

Three months of winter the bill went to $1,200, I set the thermostat to 67 all the time and have called them, tell them something is wrong with the heat.  They said can't be nothing wrong and send me letters that they will turn off service.  Tried to tell them I couldn't pay this price and I need another month to even get closed. They wouldn't follow up on my complaint, or didn't want to know about less money.  I made many phone calls, and to get know where [sic] with them.  I am not the only one who has this problem with them.  I was very surprise [sic] that they get away with this.
Based on these allegations, Mr. Stammel asked that the Commission order PG Energy to accept a payment plan of $15 per month against his debt to PG Energy.  Mr. Stammel further averred that he now had new leases with his tenants requiring them to pay the heating bills in the winter months, and that he was attempting to refinance the building, which would permit him to pay more against his debt to PG Energy.



The complaint was served on PG Energy, and PG Energy filed an answer to it.  In its answer, PG Energy averred that as of June 10, 2002, Mr. Stammel's bill was $1,150.65, and that it was high because he made only sporadic payments.  PG Energy further averred that the Bureau of Consumer Services in an informal complaint concerning this same matter directed Mr. Stammel to pay a lump sum of $387 by June 14, 2002, and then to pay his regular budget amount of $279 plus $50 against the remaining debt.  PG Energy further averred that the service address is a six unit rental property.


I was assigned to this case on August 13, 2002.  Also on that date, the parties were informed that a telephonic hearing would be held on October 15, 2002.  The hearing was held as scheduled.  Mr. Stammel appeared and represented himself.  PG Energy appeared and was represented by counsel.  The hearing resulted in a transcript of 40 pages; one exhibit was entered into the record.



After the hearing but before this decision was prepared, on January 8, 2003, I received a letter from Mr. Stammel.  In it, he alleged that during the week of November 7, 2002, his daughter moved from the first floor apartment at 757 West 3rd Street., Williamsport, Pa to the second floor apartment in the same building (this is not the building at issue in this complaint).  He further averred that when she moved, there was a credit on the gas bill, which was in his name.  He further averred that PG Energy told him that they could not transfer the credit to the new address but would send him a check for $327.77, the amount of the credit.  He further averred that PG Energy instead transferred the credit to an arrearage on an account in Mr. Stammel's name that concerned another building.  He demanded that the amount be refunded to his daughter because she is a college student, and the money was intended to pay the gas bill for an entire semester.



Because this letter did not appear to have been sent to PG Energy, I caused it to be filed with the Secretary and sent to PG Energy.  I also told the parties that I would treat is as a petition to reopen the record.  PG Energy responded with a letter stating that the $327.77 credit was the result of a $600 payment received on August 23, 2002.  PG Energy offered to refund the $327.77 to Mr. Stammel's daughter provided that it be provided with a copy of both sides of the original check.


To date, I have received no further correspondence on this issue, so I consider it resolved.

Findings of Fact


1.
Mr. Stammel resides at 5028 Rose Valley Road, Trout Run, PA.  That is a family farm.  (Tr. 7-8).  He owns rental property at 416-418 Third Avenue, Williamsport, PA.  That property, which receives gas service from PG Energy, is the subject of this complaint.  (Tr. 8).


2.
The building at issue has three apartments on one side of it, at 418 Third Street.  All three apartments are served by one furnace; the thermostat is in the downstairs apartment.  The heat is provided by radiators.  All three apartments are now rented, and the leases provide for the renters to split the gas bill three ways.  Previously, he was paying for the gas.  (Tr. 9-10).  The gas bill is in Mr. Stammel's name; he gives copies of it to the renters each month, with a separate bill for each.  (Tr. 13-14).   The other side of the building, 416, is on a different deed and also contains three apartments.  (Tr. 17-18).  The apartments in 416 have their own heating systems and are separately metered.  The gas bills go directly to the tenants.  (Tr. 25).


3.
Mr. Stammel had tenants in the two upstairs apartments at 418 who wrecked the apartments and left without paying him money that they owed.  The apartments required thousands of dollars to repair.  (Tr. 9, 11).  He also has suffered losses in the stock market, and is going through a foreclosure on his farm.  (Tr. 9).  He also owes some back taxes.  His attorney is helping him to obtain financing (a second mortgage) that would allow him to pay the gas bill in full.  (Tr. 11, 13, 15).  He is also planning to sell three cows from his farm.  The proceeds from those would allow him to pay PG Energy in full.  (Tr. 18, 29).  He is considering filing for bankruptcy.  (Tr. 15).


4.
Mr. Stammel testified that he could pay $100 per month against his debt to PG Energy.  The ongoing bills would be paid by the renters through the leases.  (Tr. 12-13).  


5.
After the previous renters wrecked two of the apartments, it took some time to repair the damage.  The two apartments were rented again about one month before the hearing on October 15, 2002.  (Tr. 14).


6.
Besides the 416 and 418 Third Street building, Mr. Stammel also owns another rental property, 755-757 West Third Street, Williamsport.  That property is separately metered and the tenants pay their own utility bills.  (Tr. 17-18, 26).  He is trying to sell all of these properties.  (Tr. 17-18).  



7.
As of October 15, 2002, Mr. Stammel owed PG Energy $1,230.74 for the gas bill at 418 Third Avenue.  (Tr. 21-22; Ex. PGE 1).



8.
On May 22, 2002, BCS rendered a "decision" directing Mr. Stammel to pay $387 by June 14, 2002, and then to pay his budget bill of $279 per month plus $50 against the remainder of the debt.  (Tr. 22-23).  Mr. Stammel made no payments on the BCS decision.


9.
Mr. Stammel's last payment on this account was $379 on April 3, 2002.  (Tr. 23).



10.
PG Energy requested that Mr. Stammel be required to pay the entire balance of $1,230.74 because that was less than the amount owing on the BCS decision.  (Tr. 23).


11.
After the debt is paid, Mr. Stammel's budget bill will be $232 per month.  (Tr. 23).

Discussion
As a result of two recent cases, the law pertaining to this case is in a state of uncertainty.  Mr. Stammel's complaint concerns a rental property, which is considered commercial in nature.  The general rule has been that the Commission does not establish payment plans for commercial accounts.  
While the Commission is authorized under the Public Utility Code to establish payment arrangements that provide for the eventual payment of a residential customer's entire outstanding balance, Mill v. Pa. Public Utility Commission, 67 Pa. Commonwealth Ct. 597, 602, n. 4, 447 A.2d 1100 (1982), neither the Commission's regulations nor the Public Utility Code establishes a similar right for a commercial or industrial customer.  Chapters 56 and 64 of 52 Pa. Code apply only to residential customers.  There are no comparable regulations applicable to commercial or industrial customers.  An agency must have a properly promulgated regulation before it may implement a rule or a policy  having substantive effect.  The exercise of an agency's power on a case by case basis not based on statute or rule suffers from constitutional infirmities of vagueness.  Poola v. Unemployment Compensation Bd. of Review, 520 Pa. 562, 555 A.2d 97 (1989); Hardiman v. Dept. of Public Welfare, 121 Pa. Commonwealth Ct. 120, 133, 550 A.2d 590 (1988).  Thus, the establishment of a payment arrangement for commercial customer, in the absence of a statute or regulation establishing a customer's right to such a payment arrangement, is merely a recommendation. 

Although BCS regularly undertakes to establish payment arrangements for commercial and industrial customers, as it did for Mr. Stammel here, such payment arrangements are in the nature of mediations and not decisions.  Matt Kenney d/b/a Flower & Flag Depot v.  Duquesne Light Co., Docket No.  C-00967789 (Order entered November 27, 1996).  See also, Quinerly v. Duquesne Light Co., Docket No. C-00967956 (Order entered Oct. 3, 1996); Panda Communications, Inc. v. The Bell Telephone Co. of Pa., 79 Pa. P.U.C. 95, 98-99 (1993); Yesteryear Corp. v, Philadelphia Electric Co., 77 Pa. P.U.C. 139, 143 (1992).


In a recent case, however, the Commission extended a payment arrangement to a rental property such as Mr. Stammel's, reasoning that it was more akin to a residential property than to a commercial property.  Eisenhauer v. PG Energy, a Division of Southern Union Co., Docket No. F‑00970251 (Order entered April 3, 2002).  In so doing, the Commission applied a number of rules that prior thereto had only been applied to residential payment arrangements.  Specifically, the Commission explicitly adopted the BCS payment arrangement, and required the customer to make a lump sum payment of all payments missed under the BCS arrangement.   Eisenhaur, Slip op. at 4.  Such treatment of the BCS decision as binding on the customer is at least anomalous.  Clearly, the BCS payment arrangement was never binding on the utility because there are no regulations supporting such a result.  In effect, the utility could have terminated service for nonpayment of the entire bill, notwithstanding the payment arrangement.  On the other hand, by using the BCS payment arrangement to calculate a lump sum payment, the Commission in Eisenhaur treated the BCS arrangement as binding on the customer.



If I were to follow the rule in Eisenhaur, I  would thus direct Mr. Stammel to pay his entire outstanding balance in one lump sum, as requested by PG Energy, because that amount is less than the payments due under the BCS payment arrangement.  I am, however, doubtful that I can consider the BCS payment arrangement as binding, because it was never binding on PG Energy.  Moreover, a more recent appellate court case casts doubt on the continued vitality of the Commission's practice of using the BCS decision as the basis of its decision in any ensuing formal complaint.  



In Millcreek Manor v. Dept. of Public Welfare, 796 A.2d 1020, 2002 Pa. Commw. LEXIS 240 (2002), Millcreek Manor argued that the Department of Public Welfare violated Millcreek's due process rights by failing to provide Millcreek with a de novo hearing.  The Court ruled in favor of Millcreek on this issue.  The following language from the Court's opinion is controlling here:


Under DPW’s MA regulations, a nursing facility that has been either denied an MA Provider Agreement or renewal of the agreement or whose agreement has been terminated in whole or in part by the Department prior to its expiration date, has the right to a full evidentiary hearing before a hearing officer to contest the action. 55 Pa. Code §1181.101(a)(4)(i) (emphasis added). Such matters are heard by hearing officers who are required to adjudicate issues in compliance with Administrative Agency Law. Section 501 of Administrative Agency Law, 2 Pa. C.S. §501.

In conducting a full evidentiary hearing, an administrative agency should determine all the issues which are properly before it and adequately raised. The adjudication must include all findings necessary to resolve the issues raised by the evidence and which are relevant to a decision. Page’s Department Store v. Velardi, 464 Pa. 276, 346 A.2d 556 (1975). Administrative Agency Law provides that administrative agencies shall not be bound by technical rules of evidence at agency hearings, and all relevant evidence of reasonably probative value may be received. Section 505 of Administrative Agency Law, 2 Pa. C.S. §505.  Reasonable examination and cross-examination shall be permitted. Id. All

testimony shall be stenographically recorded and a full and complete record shall be kept of the proceedings. Section 504 of Administrative Agency Law. 

In conducting a full evidentiary hearing, the administrative hearing officer is conducting a de novo review of the matter. “De novo” review entails, as the term suggests, full consideration of the case anew as if it was not heard before and no decision had been previously rendered. Commonwealth v. Krut, 457 A.2d 114 (Pa. Super. 1983). The reviewing body is in effect substituted for the prior decision-maker and redecides the case. D’Arciprete v.  D’Arciprete, 470A.2d 995, 996 (Pa. Super. 1984). In conducting a hearing de novo, the tribunal hears the matter in its original, not appellate, jurisdiction.12 In re Involuntary Commitment of Barbour, 733 A.2d 1286, 1288 (Pa. Super. 1999).

Recently, this Court examined due process and what is meant by de novo hearing. Lawson, 744 A.2d at 804-808. In Lawson, the petitioner, a disabled person, was receiving basic and ancillary care services from a provider contracted by DPW to provide attendant care services to eligible persons. Id.  In response to allegations that petitioner had verbally abused the provider’s attendants, the provider conducted an investigation and then proposed to terminate services.  Petitioner filed an appeal with DPW. Id. The appeal was heard by a Bureau hearing officer, which affirmed the provider’s decision to terminate services. Id.  On appeal to this Court, the petitioner argued that the hearing officer denied him due process by failing to conduct a de novo examination of the legal and factual issues raised in his appeal. Id.

This Court opined that “[b]efore a state agency may make an adjudicatory determination depriving an individual of a state protected interest, the agency must provide a hearing before an impartial adjudicator to conduct a de novo examination of all the factual and legal issues.” Id. at 807. While a hearing was conducted and an extensive record developed in the matter, this Court held that the hearing officer failed to conduct a de novo review of Petitioner’s appeal as the hearing officer gave improper deference to the investigation and conclusions of the provider in two ways. Id.
____________________________________
12 The difference between de novo review and appellate review is significant. Under de novo review, the reviewing tribunal conducts an independent fact-finding proceeding in which new evidence is taken and all issues are determined anew. Under appellate review, the reviewing tribunal examines the record to determine whether the agency’s findings are reasonably supported by substantial evidence; the administrative order being reviewed carries a

presumption of validity.

Millcreek, 796 A. 2d at 1029-1030.  Under the Commission's Chapter 56 regulations, an appeal from a BCS mediation decision is to be heard de novo.  52 Pa. Code §56.174(4)(ii).  Similarly, appeals from other than mediation decisions are to be heard de novo.  52 Pa. Code §56.173.  While these provisions arguably do not apply to a commercial customer for the reasons previously discussed, the Commission's decision to treat rental properties as residential would seem to bring such properties under these rules.  Moreover, the Court's opinion in Millcreek can be read as requiring such de novo hearings in the absence of any regulation.  The relevant statutory authority to hold a hearing in this case, 66 Pa. C.S. §703(c), requires a full evidentiary hearing as described by the Court in Millcreek.  The Court in Millcreek equated a full evidentiary hearing with a de novo hearing.  Millcreek, 796 A. 2d at 1029.  Because the Millcreek decision was issued on April 18, 2002, 15 days after the Commission issued its decision in Eisenhaur, I must consider whether I should follow Millcreek or Eisenhaur.


Unquestionably, Commission decisions are required to be in accordance with the statutory law.  Barasch v. PA Public Utility Commission, 133 Pa. Commonwealth Ct. 285, 576 A.2d 79, 82 , 1990 Pa. Commw. LEXIS 306 (1990), aff'd 529 Pa. 523, 605 A.2d 1198, 1992 Pa. LEXIS 558 (1992).  Whether the requirement that Commission decisions be in accordance with the law includes the common law as it has been established by the Pennsylvania Supreme Court or the intermediate appellate courts appears to be an unsettled question.   Slawek v. State Board of Medical Education and Licensure, 526 Pa. 316, 321, 586 A.2d 362 (1991).   It is my conclusion that the Commission is bound by rulings of the appellate courts.  First, the Commonwealth Court, which reviews Commission decisions in the first instance, is bound by rulings of the Pennsylvania Supreme Court.  Lovrinoff v. Pennsylvania Turnpike Commission, 3 Pa. Commonwealth Ct. 161, 164-165, 281 A.2d 176 (1971).   Second, in analyzing Commission decisions, both the Pennsylvania Commonwealth Court and the Pennsylvania Supreme Court routinely analyze those decisions in the context of prior Pennsylvania court decisions.  See e.g. Barasch, 576 A.2d at 87-88, 93, 95.  Finally, the crucial holding in Millcreek, that due process requires a de novo hearing under the circumstances, is an interpretation of controlling law, not one of policy.  Thus, I conclude that if the Commission had the benefit of the Court's ruling in Millcreek when it considered the Eisenhaur case, it would have reached a different result, insofar as reliance on the BCS decision is concerned.  Accordingly, I conclude that I am precluded from considering the BCS mediation decision in setting a payment plan.


Here, Mr. Stammel testified that unless he were able to obtain a substantial sum of money by selling one of his properties, or by selling three cows, or by obtaining a second mortgage, he would be unable to pay the entire amount of the debt at once, as requested by PG Energy.  On the other hand, he offered to pay $100 per month in addition to his current bill until the debt was paid.  At the time of the hearing, the debt stood at $1,230.74.  At $100 per month, Mr. Stammel will retire the debt in 13 months.  The payment plan established by the Commission in Eisenhaur resulted in a two year payback.  Since the payback here is considerably less, I conclude that it is reasonable.
Conclusions of Law


1.
The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding by virtue of 66 Ps. C. S. Chapter 15.



2.
The Commission's decision in Eisenhauer v. PG Energy, a Division of Southern Union Co., Docket No. F‑00970251 (Order entered April 3, 2002) requires that a payment arrangement be set in this case, notwithstanding the fact that Mr. Stammel's account is a commercial one.  



3.
Under the decision of the Commonwealth Court in Millcreek Manor v. Dept. of Public Welfare, 796 A.2d 1020, 2002 Pa. Commw. LEXIS 240 (2002), I must hear this case de novo; thus, in setting a payment arrangement, I am prohibited from considering the prior mediation decision of BCS.



4.
A payment arrangement requiring the payment of current budget bills plus $100 per month against Mr. Stammel's debt is reasonable under the evidence presented in this case.
Order


THEREFORE, IT IS ORDERED:


1.
That the complaint of Charles Stammel v. PG Energy, a Division of Southern Union Company at Docket No. C-20027994 is dismissed with prejudice.



2.
That beginning with the first bill rendered by PG Energy after the date when the Commission's Final Order is entered, Charles Stammel shall pay budget bills for current service, as they become due, and an additional $100.00 per month toward the accumulated debt (approximately $1,230.74 as of October 15, 2002, and any additional debt accumulated since that date), and continue to make such payments monthly until the total debt has been fully liquidated.  



3.
That if Mr. Stammel complies with this payment plan, PG Energy shall not terminate gas service except for valid safety or emergency reasons.



4.
That if Mr. Stammel complies with this payment plan, PG Energy shall waive late payment charges.



5.
That if Mr. Stammel fails to comply with this payment plan, PG Energy may terminate gas service to him upon compliance with the applicable notice provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission's regulations, 52 Pa. Code §§56.1, et seq..  Such termination of service shall not be precluded by 52 Pa. Code §56.92 solely because Mr. Stammel has filed either an informal or formal complaint with this Commission which raises the same matters presented in this complaint or addresses the terms of the payment arrangement specified herein.

Date:  January 31, 2003


___________________________







Michael C. Schnierle







Administrative Law Judge
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