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This Initial Decision grants the preliminary motion filed by Columbia Gas of Pennsylvania, Inc. (Respondent), and dismisses the complaint filed against it by JoAnn Nelson/Mary Snezak (Complainants), at Docket No. C-20028763, for lack of jurisdiction.

History of the Proceeding


On October 24, 2002, JoAnn Nelson/Mary Snezak filed a formal complaint against the Respondent challenging the legal right of the Respondent to have the gas meter and related facilities providing gas service to 1725 Mill Street, Oakdale, PA, on the Complainant’s property at 1702 Mill Street, Oakdale, PA.  Columbia’s answer and its preliminary motions questioning the jurisdiction of the Commission, and the standing of JoAnn Nelson were filed on November 18, 2002.  The Complainants filed a responsive pleading to that of the Respondent on November 19, 2002.



By Interim Order issued November 26, 2002, the Chief Administrative Law Judge directed the parties to participate in a settlement conference.  On December 5, 2002, the Respondent filed a motion requesting the rescission of the Interim Order for the reason that the Respondent was challenging the Commission’s subject matter jurisdiction in this case.  By notice from the Commission dated December 20, 2002, this matter was assigned to me for disposition of the Respondent’s preliminary motion to dismiss the complaint.
Discussion


The Commission’s rules of administrative practice and procedure permit the filing of preliminary motions.  See, 52 Pa. Code §5.101.  Two of the several types of preliminary motions permitted to be filed by that section are a motion that questions the jurisdiction of the Commission to adjudicate the issue(s) raised in a particular complaint, and one questioning the standing of a party to participate in a case.  In this manner, the Commission’s rules are similar or analogous to the Pennsylvania Rules of Civil Procedure pertaining to cases before the Courts of Common Pleas.  Accordingly, the Commission has considered decisions of the Pennsylvania courts interpreting the Rules of Civil Procedure as aids in ruling on preliminary motions filed in cases pending before the Commission.



With respect to the filing of preliminary objections requesting the dismissal of a case before a court of common pleas, the Pennsylvania Supreme Court has held that cases should be dismissed on preliminary objections only when dismissal is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (1979).  This decision has been used in cases pending before the Commission in the issuance of rulings on preliminary motions seeking the dismissal of a complaint.
Standing


In its preliminary motion, Columbia argues that the complaint and all attachments thereto are authored by JoAnn Nelson, who identifies herself as the daughter of Mary Snezak.  However, while Mary Snezak is identified as the owner of the property at 1702 Mill St., Oakdale, PA, Mary Snezak has not signed the complaint.  Rather, the complaint is signed by JoAnn Nelson, who is not identified either as a ratepayer of the Respondent, or an owner of the property at 1702 Mill St.  Accordingly, Columbia seeks the dismissal of the complaint in this case because it does not identify, on its face, the standing of JoAnn Nelson to participate in this case, and it has not been signed by a party having the requisite standing.  



In the response to this motion, JoAnn Nelson alleges that her parents deeded the property at 1702 Mill St. to their daughters, with the stipulation that the parents could continue to live at that property.  It is also represented that JoAnn Nelson is one of the daughters of Mary Snezak and, thus, a co-owner of the property.



Considering these and the other representations in the response pertaining to the ownership of the property at 1702 Mill St., Oakdale, PA, in the Complainant’s response to the preliminary motion, I am of the opinion that JoAnn Nelson has demonstrated that she has the requisite standing to bring and prosecute this complaint against the Respondent.

Subject Matter Jurisdiction


The substantive allegations of the complaint filed in this case are as follows:

My father erected the chain-link fence in the picture with visitor parking in mind, not to dedicate the remainder of his yard for whatever purpose Columbia Gas deems useful.  In 1971 the old meter belonging to 1725 Mill St., appeared unannounced in my parents yard.  Knowing my father, I’m sure he inquired as to why the neighbor’s meter was placed there.  I’m sure he was told the same things I’ve been listening to all summer.  We have been made to feel that it is somehow our responsibility to provide gas to the neighborhood.  That this is only way our neighbors can obtain gas for their homes.  I no longer believe or trust in what Columbia Gas employees are telling me.  I wish to use your services to discover the truth to the following questions.  Does Columbia Gas have a right of way, here?  There is nothing about utilities of any kind on our copy of my parents’ deed.  What privileges does ‘right of way’ give Columbia Gas, if indeed they can prove one exists?  Why does the gas main stop in the middle of our lot?  Why is the meter for 1725 Mill St. on the property of 1702 Mill St.?



In support of its motion questioning the subject matter jurisdiction of the Commission in this case, the Respondent relies on the Commission’s decision in Lou Amati/Amati’s Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-000945842, entered October 25, 1995.  The issue in the Amati case was whether utility poles and the wires attached thereto were properly on Mr. Amati’s property.  As noted by the Respondent in its motion, the Commission dismissed the complaint in Amati because it lacked the jurisdiction to adjudicate disputes pertaining to claims that a party, including utilities, were improperly using the real property of another.


In their response, the Complainants argue that the Commission’s decision in Amati is not relevant to this case.  It is their position that Amati should not apply to this case because a gas meter serves only one home, as opposed to poles and wires which serve many properties, and, therefore, a gas meter should be on the property it serves.


The substantive issue(s) in a proceeding are not dependent, necessarily, on the nature of the utilities facilities involved in the dispute.  Rather, the substantive issue(s) are dependent on the nature of the allegations.  In this case, as in Amati, the substantive issues challenge the right of a utility to place facilities on real estate owned by another.  


As noted in Amati, such a challenge is in the nature of a complaint in trespass or of ejectment, and that such allegations are within the exclusive jurisdiction of the courts of common pleas of the Commonwealth.  Thus, in Amati, the complaint was dismissed for lack of jurisdiction.  See also, Maria Pulice v. West Penn Power Company, Docket No. C-00968855, entered November 6, 1997, which dismissed a complaint pertaining to the placement of utility poles and wires for lack of jurisdiction, and G. Grant McCollough v. National Fuel Gas Distribution Corporation, Docket No. C-00913667, entered September 8, 1992, which dismissed a complaint alleging a utility unreasonably exercised the power of eminent domain for lack of jurisdiction.


In my opinion, and as held by the Pennsylvania Supreme Court in Interstate Traveller Services, Inc., supra., the dismissal of this complaint, for lack of subject matter jurisdiction, is clearly warranted and free from doubt.  Thus, the preliminary motion of the Respondent should be granted and the complaint dismissed.

ORDER


In consideration of the foregoing, IT IS ORDERED THAT:



1.
The preliminary motion of Columbia Gas of Pennsylvania, Inc., to dismiss the complaint filed against it by JoAnn Nelson/Mary Snezak, at Docket No. C‑20028763, for the lack of standing of JoAnn Nelson to participate in this proceeding is denied.



2.
The preliminary motion of Columbia Gas of Pennsylvania, Inc., to dismiss the complaint filed against it by JoAnn Nelson/Mary Snezak, at Docket No. C‑20028763, for lack of subject matter jurisdiction, is granted.



3.
The complaint filed by JoAnn Nelson/Mary Snezak against Columbia Gas of Pennsylvania, Inc., at Docket No. C-20028763, is dismissed for lack of subject matter jurisdiction.
Date:  February 3, 2003
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