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MOTION OF COMMISSIONER TERRANCE J. FITZPATRICK

Before the Commission for consideration are the Exceptions filed by the Pennsylvania Department of Transportation (“PennDOT”), the County of Luzerne (“County”) and the Borough of Ashley (“Borough”) to the Recommended Decision of Administrative Law Judge (“ALJ”) Richard M. Lovenwirth.  No Reply Exceptions were filed.  The ALJ issued a Recommended Decision directing that the crossing be repaired and allocating the costs of the repair to PennDOT (50%), the County (25%) and the Borough (25%).  The Office of Special Assistants  (“OSA”) recommends that the ALJ’s Recommended Decision be adopted, as modified, directing that the crossing be repaired and allocates costs of this repair as follows:  Luzerne County Rail Authority (25%), PennDOT (25%), County of Luzerne (25%), Borough of Ashley (25%).  
I agree with the ALJ and the OSA that repairing this crossing is of utmost importance as delaying same could threaten the structural integrity of the bridge, thereby having an adverse affect on the safety of the public (Tr. 139).  Clearly there is a major ponding problem at this crossing which is affecting the public (Tr. 15,  44, 240).  With regard to cost allocations, the Commission is given exclusive jurisdiction over all rail-highway crossings in the Commonwealth, including the manner in which such crossings are to be maintained and the allocation of maintenance costs.  66 Pa. C.S. §§2702. 2704.  The Commission also has jurisdiction over railroad facilities:

[e]very public utility shall furnish and maintain adequate, efficient,

safe, and reasonable service and facilities, and shall make all

such repairs, changes, alterations, substitutions, extensions,

and improvements in or to such service and facilities as shall be

necessary or proper for the accommodation, convenience, and

safety of its patrons, employees and the public.

66 Pa. C.S. §1501.  
Luzerne County Redevelopment Authority (“Redevelopment Authority”) currently has the responsibility, as owner of the line, at its sole cost and expense, to provide all materials and perform all work necessary to maintain the entire bridge substructure (Opinion and Order entered February 6, 1986)
 (Tr. pp. 90, 100, 101).  It has not done so.  The Redevelopment Authority and Operating Railroad both presented testimony that a customer exists on this line between the crossing and an earthen dam.  Said “customer,” however, has not received a rail shipment in at least five years and the last shipment which it received was only brought by rail to a point up to the ponded area.  (Tr. pp. 171, 173, 181, 182).   Photographic evidence shows that no maintenance has been done to this crossing (PennDOT Exhibits 1-7).   Accordingly, I believe that the ALJ’s recommendation should be modified to include the Redevelopment Authority.

Staff states that possibly a Borough sewage system resulted in water runoff contributing to the ponding under the bridge.  However, the evidence establishes that this was a temporary condition which the Borough has corrected.
  There are no PUC requirements upon the Borough of Ashley to perform any services or bear any costs for the repairs in question.  The same holds true for the County of Luzerne (Tr. pp. 121-122).  Therefore, no costs should be allocated to either the Borough or the County.
The record established that runoff from SR 2020 drains into the crossing area.  PennDOT will benefit from the repair of the water ponding problem in that it will prevent damage to the structural integrity of the highway-bridge.  The Redevelopment Authority will benefit the most from the repairs as it may begin to once again service customers (N.T. pp. 95, 170-171).

Based on the above, the recommended allocation of maintenance costs should be modified so that the Redevelopment Authority is allocated 75% of the costs and PennDOT is allocated 25%.  THEREFORE, I MOVE THAT:
1.  
The Recommended Decision of Administrative Law Judge Richard M. Lovenwirth be modified as is consistent with this Motion.

2.
The Office of Special Assistants prepare the appropriate Order.

Date:  February 6, 2003


_________________________







TERRANCE J. FITZPATRICK







COMMISSIONER

�   The former owner was Pocono NorthEast Railway, Inc., which was acquired by F&L Realty through several transactions.  The line was later acquired by the Redevelopment Authority.





�   There was a blocked sewer line indicating that some form of contamination may be causing a strong sewage odor.  After checking the line a blockage was discovered which was cleaned and flushed out.  The sewer line was dye tested and it was flowing freely.  A second sample of the ponded water was taken and it was found not to be contaminated (Tr. pp. 240-241).  Accordingly, the problem was corrected.   
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