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STATEMENT OF COMMISSIONER AARON WILSON, JR. 

I support this settlement.  I do not support all of the staff’s rationale for adopting the settlement.  

I disagree with staff’s discussion of precedent from unrelated proceedings.  Staff applies the mitigation criterion set forth in Rossi v. Bell Atlantic, Pennsylvania Inc. and Sprint Communications Company, L.P., Docket No. C-00992409 (March 16, 2000) (Rossi) as the basis for a compromise penalty.  
A settlement should rise or fall on its merits.  A settlement should be approved if it is consistent with the Public Utility Code and furthers the objectives of Section 5.231 of the Code.  There are many reasons why this settlement is in the public interest.  Today’s decision identifies those reasons.  

Reliance on Rossi’s mitigation criteria, however, is no such reason.  That is because the parties did not include any reference to Rossi in their settlement even if other parties do include Rossi’s mitigation criteria in their settlements.  I see no reason to include a factor that the parties refused to include in their settlement.  I am unpersuaded by claims that we can include the Rossi mitigation criteria in this case simply because the criteria was included in other settlements or because we discussed the criteria in other decisions approving other settlements.  
Also, Rossi’s mitigation criteria typically applies in cases where there is a violation of the Public Utility Code and a finding of guilt.  The parties did not make those findings in this case.  A focus on the Rossi mitigation criteria rests on a violation and a determination of guilt in order to impose a penalty that is normally greater than that agreed to in a settlement.  Otherwise, there is no incentive to settle a case.  
By including criteria from guilt determinations in a case where there is no determination of guilt, we are effectively agreeing with staff that the Respondent violated the Public Utility Code and that a penalty is warranted.  The parties have not made those findings.  We should not make those findings in an Opinion and Order approving the parties’ settlement.  
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