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 I dissent from staff’s recommendation.  I support the conclusion that Duquesne’s prior interpretation of its HVPS tariff is just and reasonable.  I reject staff’s recommendation that Duquesne’s interpretation is unjust and unreasonable on a going-forward basis.  
I do not believe that Duquesne’s interpretation would be an unjust and unreasonable interpretation of their HVPS tariff if they continue to act as they have acted in the past.  The Commission should reject staff’s attempt to bifurcate Duquesne’s past and future interpretation of the HVPS tariff.  Staff’s recommendation is premised on an unsustainable attempt to distinguish the legal requirement to provide the benefits of a tariffed utility service, which preceded enactment of Chapter 28, with the legal requirement to provide those benefits after the General Assembly enacted Chapter 28.  

I believe that an Electric Distribution Company (EDC), such as Duquesne, and an Electric Generation Supplier (EGS), such as Reliant, must not be allowed to invoke Chapter 28 in order to avoid their continuing obligation to provide a utility service under a Commission approved tariff unless and until that tariff has been amended or modified.  Moreover, the rates established under a tariff prevail over any contrary contract and that obligation continues in full force and effect for all prior, current, and future power until we amend the tariff.  66 Pa.C.S. §1303 and 2804(1)(i); Bell Telephone Company v. Pennsylvania Public Utility Commission, 417 A.2d 827, 53 Pa. Commonwealth Ct. 241 (1980); Brockway Glass v. Pennsylvania Public Utility Commission, 63 Pa. Commonwealth Ct. 238, 437 A.2d 1067 (1981); 
The central issue in this Declaratory Order centers on the obligation imposed on energy suppliers to effectuate the provisions of the Commission’s HVPS tariff given that this tariff existed before, and after, enactment of Chapter 28.  Moreover, this HVPS tariff existed before, and was reaffirmed under, Chapter 28 in Duquesne’s restructuring proceedings.  
In this case, Duquesne had the original obligation to supply the energy needed to effectuate the HVPS tariff before the enactment of Chapter 28.  Thereafter, competitive energy suppliers i.e., first Orion and then Reliant, assumed Duquesne’s obligation to provide the energy needed to effectuate the HVPS tariff.  That occurred because the competitive suppliers assumed Duquesne’s obligations when they acquired Duquesne’s obligations under Chapter 28.  In fact, Orion and Reliant met their obligation to effectuate Duquesne’s HVPS tariff by agreeing, in special contracts, to provide energy until the end of the contract or the customer’s respective transition period, whichever is later.  

For the reasons set forth below, I believe that we must affirm the existing tariff and require the competitive supplier, as the successor to the original energy supplier and as the contractual Provider of last Resort (POLR), to effectuate the provisions of the HVPS tariff by making HVPS energy available to customers unless and until we modify the tariff.  A change in the party or organizational structure used to effectuate the HVPS tariff is no basis for abrogating the obligation in this Commonwealth.  

First, the economic and ratepayer benefits stemming from the HVPS tariff are lost unless we enforce the supplier and distributor obligations.  These benefits include, but are not limited to, lower electricity costs for Pennsylvania manufacturers.  Those lower rates, when delivered with a profit margin, provide revenue and cost allocation benefits in the form of lower rates for the customers in that rate class and Duquesne’s other classes.  The benefits also enable Pennsylvania manufacturers to compete in national and international markets.
  Those benefits are consistent with Pennsylvania’s public utility law before, and after, enactment of Chapter 28.  See 66 Pa.C.S. §2802(7), (9); Indianapolis Power & Light Company v. Pennsylvania Public Utility Commission, 711 A.2d 1071, appeal denied 556 Pa. 698, 727 A.2d 1124, cert. denied 119 S.Ct. 1143, 143 L.Ed. 2d 210.  

Second, there is no credible evidence that the customer failed to comply with the terms of the tariff in order to secure the tariff’s benefits.  The customer submitted monthly written generation requirements to Duquesne premised on the customer’s standing request for HVPS service.  The customer would not have done this but for the tariff’s requirements.  I believe that this customer substantially complied with the tariff and should receive its benefits.  


Third, the Commission expressly affirmed the supplier’s and the distributor’s continuing obligations to provide the benefits of this HVPS tariff in Duquesne’s restructuring proceeding.  The Commission expressly held that this HVPS tariff and special contracts, and all other tariffs, were to remain in effect through the transition period unless modified by the Commission.  
Fourth, the Commission required the supplier with Duquesne’s POLR obligation to provide the benefits of the HVPS tariff.  That is because, following the sale of Duquesne’s generation assets, the obligations of Duquesne’s POLR I Agreement, which terms initially applied to Orion and were then assumed by Reliant, required Duquesne’s POLR to supply the energy needed to effectuate delivery of Duquesne’s pre-existing tariff requirements and practices.  Those obligations include this customer’s standing order for HVPS energy under the HVPS tariff.  That energy was to be supplied at least through the transition period or the end of the special contact, whichever is later.  

The Commission must reject’s staff recommendation that we permit the competitive supplier to argue that Chapter 28 somehow voided the benefits of this tariff, even though it did not and we expressly affirmed this tariff under Chapter 28, by absolving the competitive supplier of their obligation to supply HVPS energy at the HVPS tariffed rate.  Duquesne supplied the energy needed to effectuate the HVPS tariff.  Orion supplied that energy needed to effectuate the HVPS tariff after Duquesne’s Chapter 28 restructuring.  Reliant assumed Orion’s obligations when Reliant acquired Orion.  The Commission must reject staff’s view that Reliant can invoke Chapter 28 as authority for the proposition that Reliant does not have to comply with tariffs that were valid before, and reaffirmed under, Chapter 28.  

Fifth, although the special contract at issue in this case had an expiration date of October 1, 2002, the provisions of the HVPS tariff provides that contracts executed under the HVPS tariff “shall continue in force and effect after the expiration of the original term until one year following the date of written notice of cancellation by either party.”  The HVPS tariff was just and reasonable when it was adopted before the General Assembly enacted Chapter 28.  The General Assembly never directed the wholesale abolition of all pre-existing tariff obligations in any provision of Chapter 28.  The Commission reaffirmed the HVPS tariff in Duquesne’s restructuring proceeding under Chapter 28.  Consequently, the Commission must reject the staff and parties’ view.  The Commission must not hold that, even though the parties can point to no significant change in our HVPS tariff language sufficient to justify a unilateral and sua sponte amendment of that tariff, we will still amend the HVPS tariff in holding that Duquesne’s prior interpretation was reasonable but that any future reliance on that interpretation is unreasonable.  

Sixth, the terms of Duquesne’s Provider of Last Resort I agreement (POLR I) provide for the extension of their contracts with the prior consent of the POLR provider, which consent is not to be unreasonably withheld.  Notwithstanding our prior actions regarding the HVPS tariff, staff essentially finds that Reliant’s unilateral abrogation of their tariff obligation, an obligation they assumed when they acquired Orion and which they provided until recently, is a reasonable refusal to extend the benefits of the HVPS tariff.  We never amended the HVPS tariff to allow such a disavowal.  
Seventh, the POLR I Agreement requires that service will be provided through a contract termination date or until the end of the customer’s transition period, whichever is later.  The customer is paying a transition period charge in the form of a Competitive Transition Charge (CTC).  Staff can identify no language in Duquesne’s restructuring order or the HVPS tariff for the proposition that expiration of a Rule 4 contract exonerates a supplier from meeting its POLR obligation or its obligations under the HVPS tariff.  
Assuming, arguendo, that such a clause existed in our restructuring order or in any special contract, such language would be unenforceable because it contradicts Pennsylvania law holding that any contractual provision which contracts the express terms of a tariff must fail.  Brockway Glass v. Pennsylvania Public Utility Commission, 63 Pa. Commonwealth Ct. 238, 437 A.2d 1067 (1981).  The HVPS tariff language extends an expired contract for a period of one year from its expiration date.  The underlying contract that staff relies on for their recommendation expired on October 1, 2002.  But, under the language of the HVPS tariff, the contract continues in force as long as one year after its expiration.  Moreover, any contractual provision to the contrary is ineffective under basic tariff law.  

The parties and staff cannot invoke our prior endorsement of Rule 4 contracts or any other special contracts in Duquesne’s restructuring proceeding under Chapter 28 as a vehicle to insert conditional requirements in the HVPS tariff unless and until the Commission approves a change in that tariff.  Moreover, any other approach creates a conditional obligation to provide POLR service or to provide the benefits of this HVPS tariff.  Such an action is contrary to our precedent and contradicts Chapter 28 wherein the General Assembly never authorized conditional POLR obligations.  66 Pa.C.S. §2802(16) and 2807(e).  

The restructuring proceeding, the HVPS tariff, nor any specific provision of Chapter 28 empowers the Commission to approve staff’s recommendation that we void or amend a tariff’s benefits for a Pennsylvania customer.  No such authorization exists for the proposition that we can authorize a conditional obligation to provide POLR service by tying the POLR obligation to a special contract.  
Eighth, the parties cannot be allowed to modify the requirements of Duquesne’s restructuring order with a Declaratory Order.  Unlike our staff, I am unwilling to alter the requirement that tariffs remain effective and in place through the transition period, unless modified by this Commission, or the requirement that this tariff comes squarely within the supplier’s POLR obligation.  Such modifications are more properly filed as a 703(g) petition and not, as is occurring today, with a staff recommendation on a Petition for a Section 331(f) Declaratory Order when there is no record of file evidence that this Petition was ever published in the Pennsylvania Bulletin for public review and comment.  
Ninth, the obligation to deliver the energy that Duquesne needs to effectuate the provisions of its HVPS tariff  belonged, and still belongs, on the supplier side of the energy equation.  A natural monopoly limited to distribution and transmission, even if it remains subject to the Commission’s regulatory authority because of those attributes, is simply incapable of generating the energy supplies needed to effectuate continuing tariff obligations to supply energy.  
In this case, fortunately, the EDC addressed that problem by affirming their commitment to the HVPS tariff as part of their POLR obligation.  That obligation was then passed on to successive competitive suppliers as a result of negotiation in the energy markets.  

Unfortunately, however, the regulatory staff wants to undo that determination by holding that the provisions of this HVPS tariff, and apparently any tariff for that matter, are at the supplier’s option.  

That view is mistaken for several critical reasons.  First, it contradicts the agreement and practices of the EDC and its competitive suppliers.  Second, this approach converts the HVPS tariff into a tariff that depends on the supplier’s whims as opposed to a negotiated agreement or a customer’s reasonable expectations based on prior tariff practice.  The proper focus should be on the customer’s rational expectation that a tariff continues in force and effect, unless and until modified by this Commission, and not on an affirmation of a supplier’s options.  Third, staff’s modification of the HVPS tariff flatly contradicts Duquesne, Orion, and Reliant’s practice of making this tariff service a standing service for the customer.  Nothing has changed in that regard except staff’s opinion and the identity and intentions of the supplier assuming Duquesne’s POLR and HVPS tariff obligations.  
A change in ownership or intentions is no basis for voiding or altering the benefits of a Commission-approved tariff unless and until we modify that tariff.  This tariff was never phrased as revocable at will.  Even if it were, arguendo, all three suppliers, including Reliant, viewed this customer’s request as tantamount to compliance with the tariff when they provided HVPS energy under the HVPS tariff.  We see no reason to unilaterally alter that just because staff disagrees or the successor supplier wants to change their commitments.  
Tenth, Duquesne continues to collect stranded costs from its Rate Schedule HVPS customers.  Those same customers are subject to capped generation rates as set forth in the Competition Act.  Staff’s recommendation will result in the customer’s generation component of Duquesne’s charges to exceed the customer’s generation rate as of January 1, 1997, thereby violating the rate cap protections of the Competition Act.  Unfortunately, neither staff nor the parties can identify any provision in Chapter 28 which authorizes the violation of rate cap protections in order to facilitate a competitive supplier’s unilateral attempt to avoid their POLR or HVPS tariff obligations they assumed from a previous competitive supplier.  66 Pa.C.S. §2804(4).  
Finally, I am gravely concerned by our staff’s incredible conclusion that economic development rates, and presumably the stable employment and tax base that economic development produces, are the “relic” of monopoly regulation.  The public interest as manifest in economic development, employment, and a stable tax base has always informed any credible Commission recommendation before, and under, Chapter 28.  66 Pa.C.S. §2802(6), (7) and (9); 66 Pa.C.S. §2804(16); 2809(c) and 2810(b)-(h).  Staff’s willingness to depart from law and precedent is damaging and dangerous because it may result in a ruinous competition that is contrary to our precedent
 and the intentions of the General Assembly. 

The Commission should move cautiously in this case.  The Commission should refuse staff’s offer to rewrite a valid tariff by imposing new conditions that effectively deny a customer the benefits of a tariff.  Finally, the Commission should also refuse to reverse our prior approval of a tariff in a restructuring order in order to absolve a competitive supplier and a monopoly EDC from the obligation to comply with the terms of a tariff.  
This competitive supplier must be required to provide the benefits of the HVPS tariff, as they agreed to do when they acquired a former competitive supplier and which they were doing until recently, unless and until we modify the HVPS tariff.  The Commission must affirm that a competitive supplier’s POLR obligation continues regardless of whether that POLR obligation arises under a special contract, a Rule 4 contract, or the general obligation to provide POLR service.  

For these reasons, I reject staff’s recommendations and urge the Commission to do the same.  
___________
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Dr. Aaron Wilson, Jr., 







Commissioner

�Compare 66 Pa.C.S. §2802(7) and (9) with Recommendation.  This customer recently went from a $174,000,000 loss one year ago to a positive $12,000,000 profit this year in a very competitive industry rife with record litigation alleging the practice of illegal dumping by other nations and illicit foreign government subsidization.  The customer is busily engaged in competitive market acquisitions in their industry.  The customer’s litigation, market successes, and efforts are adversely impacted by staff’s determination because it could require the customer to pay additional energy charges in the $7,000,000 to $9,000,000 range.  Today’s decision violates the fundamental tenets to do no harm and to preserve the status quo in pending litigation.  See Caroline Daniel, Tariffs Help US Steel return profit of $12M, Financial Times, January 29, 2003,  p. 19.  


�See Investigation of Taxicab Service, 50 PaPUC 659 (1997), dissenting opinion in support of competition notes that competition which serves the public interest should be promoted whereas destructive competition is inimical to the public interest.  





