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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition is a Petition for Reconsideration (Petition) filed by the Office of Consumer Advocate (OCA) on November 12, 2002, to our Opinion and Order entered October 28, 2002, in the above captioned proceeding.  On November 12, 2002, the Honorable George C. Hassay, representing the 117th Legislative District, sent a Letter in support of the instant Petition.  On November 22, 2002, Commonwealth Telephone Company (CTC) filed a Response to the Petition.
History of the Proceeding
On January 12, 2001, Dennis Briggs (Complainant) filed a Formal Complaint against CTC seeking Extended Area Service (EAS) for the Huntington Mills exchange.  The Complainant sought to expand the local calling area of the Huntington Mills exchange to include Berwick, Nanticoke, and Wilkes-Barre.  CTC filed an Answer on January 30, 2001.  On March 26, 2001, the OCA filed a Motion to Intervene and a Motion to Join Verizon Pennsylvania Inc. (Verizon PA) as an additional party.  On April 26, 2001, Administrative Law Judge (ALJ) Richard M. Lovenwirth issued an Interim Order granting the Motions.  Evidentiary hearings were held on August 7 and November 5, 2001.  By Initial Decision issued June 11, 2002, ALJ Lovenwirth recommended that the Formal Complaint be dismissed.  

On July 1, 2002, the OCA filed Exceptions to the Initial Decision.  CTC filed Reply Exceptions on July 11, 2002.  By Opinion and Order entered October 28, 2002, the Commission granted, in part, and denied, in part, the OCA’s Exceptions, affirming the dismissal of the Formal Complaint.  The OCA filed the instant Petition on November 12, 2002.  CTC filed a Response to the Petition.  By Opinion and Order entered November 21, 2002, the Commission granted reconsideration of the Petition, pending review of, and consideration on the merits of the Petition.

Discussion

In its Petition, the OCA averred, inter alia:  (1) the Commission did not properly evaluate the call traffic data submitted; (2) the Commission failed to properly apply discretionary EAS regulations in concluding that Wilkes-Barre is not a qualifying non-contiguous exchange; (3) the Commission failed to weigh all of the factors enumerated in the discretionary EAS regulations; and, (4) the Commission did not address the economic effect on the Huntington Mills Community if EAS is not implemented.  



We note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  (University of Pa. v. Pa. P.U.C., 86 Pa. 410, 485 A.2d 1217, 1222 (1984)), (University of Pa.).  Any Exception or argument which has not been specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.
We will consider the issues raised by the OCA ad seriatim.
1.
The Commission Failed to Properly Evaluate the Call Data Submitted.



The OCA states that our October 28, 2002 Opinion and Order held that the OCA’s recalculated figures fell well short of the mandatory EAS thresholds.  The OCA asserts that we improperly relied on our finding in Norton v. Verizon-Pennsylvania, Inc. docketed at C‑00992980, (Order Entered March 29, 2002), (Norton), to conclude that the traffic data in discretionary EAS proceedings must come “close to” the mandatory threshold levels.  The OCA contends that this is not the proper analysis in an EAS proceeding.  According to the OCA, requiring a complainant to meet or exceed mandatory threshold standards in a discretionary EAS proceeding without giving due consideration to the other five criteria, particularly the existence of a community interest, substantially limits the Commission’s discretionary regulations.  (Petition, pp. 3-4).


The OCA further contends that if the Commission applies a “close to the threshold” standard in discretionary proceedings, the traffic data in the case before us should meet that standard.  The OCA points out that in Norton, EAS service was denied to two exchanges, Hummelstown and Elizabethtown.  The traffic study in Norton revealed that the calling data from Mt. Gretna to Hummelstown and Elizabethtown had distribution rates of [BEGIN PROPRIETARY]        [END PROPRIETARY] and [BEGIN PROPRIETARY]             [END PROPRIETARY], respectively, and call rates of [BEGIN PROPRIETARY]        [END PROPRIETARY] and [BEGIN PROPRIETARY]                                   [END PROPRIETARY].  The OCA submits that the figures in the instant proceeding are much higher.  The distribution rate for 2001, between Huntington Mills and Berwick, was [BEGIN PROPRIETARY]           [END PROPRIETARY] and the call rate for calls between Huntington Mills and Berwick in 2001was [BEGIN PROPRIETARY]         [END PROPRIETARY].  The distribution rate for 2001, between Huntington Mills and Wilkes-Barre, was [BEGIN PROPRIETARY]             [END PROPRIETARY] and the call rate for calls between Huntington Mills and Wilkes-Barre, in 2001was [BEGIN PROPRIETARY]           [END PROPRIETARY].  We note that the distribution rate from the Huntington Mill Exchange to Nanticoke was lower than those in Norton and the call rate was close to those in Norton.
  However, since Nanticoke is an intervening exchange between the Huntington Mills Exchange and the Wilkes-Barre Exchange, it would be necessary that the Huntington to Nanticoke route be included on the customer’s EAS poll.  (Petition, p. 5, referencing pages 4 and 5 of October 28, 2002 Opinion and Order).


CTC rejoins that the OCA is making the wrong comparison.  CTC submits that the call data from the matter before us should be compared to the traffic data for the Mt. Gretna to Hershey Exchanges in Norton.  This is because EAS was granted in the Mt. Gretna route in Norton.  CTC points out that the Mt. Gretna to Hershey traffic rates were much higher than any of the rates presented in the matter before us.  (Petition, pp. 4‑5).


Upon our consideration of the positions of the OCA and CTC, we are persuaded to reject the argument advanced by the OCA for several reasons.  First, we find the OCA offers no new or novel arguments.  Premised on our review, we find as follows:  
In Norton, supra, the number of calls from the Mt. Gretna to Hershey Exchanges actually exceeded the Commission standard, and the percentage of access lines calling [BEGIN PROPRIETARY]              [END PROPRIETARY] was only slightly below the Commission standard.  Such is not the case in this proceeding. 

(Norton, p. 11-12).  

We conclude that the OCA offers essentially the same data it presented previously.


Next, we find that OCA’s argument, that we should grant EAS to the Huntington Mills Exchange because the call traffic is much greater than the rejected Mt. Gretna to Hummelstown and Elizabethtown routes, fails.  We find the OCA uses the same data from its case in chief to present its argument from a different perspective.  Essen​tially, the OCA is attempting to stretch the “close to the threshold standard” to justify an EAS polling or the eventual establishment of EAS service between Huntington Mills and the Nanticoke, Berwick and Wilkes-Barre Exchanges.  We agree with CTC that the OCA advances the wrong comparison.  The OCA’s own recalculated traffic data reveals the following results:
[BEGIN PROPRIETARY]
Huntington Mills to:
                            Percentage of Customers 
Average Monthly






      Making at least one call


Calls
Berwick





     



    
Nanticoke





     



    
Wilkes-Barre





     



    
[END PROPRIETARY]


In Norton, the following traffic data led us to the conclusion that EAS service was justified between Mt. Gretna and Hershey.
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As can be seen from the foregoing data, the threshold for the average monthly calls of 5.5 per month was clearly exceeded.  The percentage of customers making one call is less than two percent below the Commission threshold of 50%.
We note that the OCA recalculated the toll study performed by CTC in 2001, to include calls by customers who use carriers other than CTC for their intraLATA calls.  Therefore, we conclude that the OCA’s argument on this issue does not rise to a level that would cause us to disturb our finding that the call data does not support the imposition of EAS in the matter before us.
2.
The Commission Failed to Properly Apply EAS Regulations in Concluding that Wilkes-Barre is not a “Qualifying Non-
Contiguous Exchange


The OCA argues that the Commission’s regulations do not preclude implementation of EAS to non-contiguous exchanges with rate centers more than sixteen miles apart.  The OCA argues that the Commission erred when it stated that Wilkes-Barre was a not a qualifying non-contiguous exchange because its rate center is nineteen miles from the rate center of the Huntington Mills Exchange.  The OCA cites Linda Fenske et al. v. GTE North Incorporated, docketed at No. C‑00968442 (Order entered February 16, 1999) and Corbet and O’Malle v. The Bell Telephone Company of Pennsylvania, docketed at No. C‑00923898 (Order entered January 25, 1995) for the proposition that the Commission is not precluded from granting discretionary EAS to exchanges with rate centers that are more than sixteen miles apart.  (Petition, pp. 6-8).


CTC rejoins that while it acknowledges that the Commission’s Regulations do not prohibit the imposition of EAS between non-contiguous exchanges, the Com​mission did not deny EAS service or polling to its Huntington Mills Exchange on the basis of the distance between the Huntington Mills and Wilkes-Barre exchanges.  CTC adds that the Commission could have concluded that EAS is not warranted even if it had determined that Wilkes-Barre was a qualifying non-contiguous exchange based upon the toll traffic data and other evidence presented.  (Response, p. 7).



Because this matter is before us as a discretionary EAS case, we acknowledge that we have some latitude in interpreting our regulations.  CTC’s argument is well taken that the Commission could have denied EAS while, at the same time, concluding that the Wilkes-Barre Exchange is a qualifying non-contiguous exchange.  In our Opinion and Order of October 28, 2002, we made the following statement on this issue:  
Also, it should be noted that the rate center of the Huntington Mills Exchange is less than 16 miles from the rate center of the Berwick and Nanticoke Exchanges; and 19 miles from the rate center of the Wilkes-Barre Exchange.  (OCA M.B., p. 9).  Pursuant to Section 63.72 of the Commission’s regulations, the distance between rate centers should be within 16 miles to be considered a qualifying non-contiguous exchange.  As such, Wilkes-Barre is not a qualifying non-contiguous exchange under our EAS regulations.  

Based upon the foregoing discussion, we shall deny the OCA’s Exceptions, and adopt the finding of the ALJ that the toll traffic does not warrant the imposition of EAS.

(Opinion and Order, p. 8).  


The forgoing quotation illustrates that the overarching consideration compelling the conclusion that EAS was not warranted was the toll traffic and not the distance between rate centers.  We hasten to add that we did not state that the EAS regulations do not preclude the implementation of EAS to non-contiguous exchanges with rate centers more than sixteen miles apart.  The distance between the Huntington Mills and Wilkes-Barre exchange rate centers was added parenthetically to show another factor which counseled against the imposition of EAS in the matter before us.  
3.
The Commission failed to weigh all of the factors enumerated in the Discretionary EAS Regulations


The OCA argues that the Commission failed to consider:  (1) the rate increase that would result were EAS to be imposed; and (2) the alternatives available to Huntington Mills exchange customers.  The OCA further argues that the increase to the Huntington Mills exchange customers would be approximately $1.75 per month.  The OCA opines that this factor should weigh heavily in favor of an EAS polling.  The OCA contends that the two Optional Calling Plans (OCP’s) offered by CTC are very expensive.  The OCA argues further that one of the OCP’s is available only for calls to Berwick.  The OCA continues that Foreign Exchange (FX) Service is cost prohibitive for many Huntington Mills Customers.  (Petition, pp. 9-10).  


CTC rejoins that the Commission’s Order did not specifically address the fact that basic service rates of Huntington Mills Customers will increase if the requested EAS is implemented.  CTC cites Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741, 744 (Pa. Cmwlth. 1993), (Consolidated Rail) for the proposition that the Commission is not required to discuss each and every issue raised by the parties.  CTC opines that the absence of specific language in the Opinion and Order with regard to the rate increase, which would be attributable to the imposition of EAS, does not mean that the Commission failed to consider the issue.  


CTC concludes that even if the evidence presented on the increase is deemed to weigh in favor of the Complainant, EAS would still not be warranted together with the other conclusions in the matter before us.  (Response, pp. 7‑8).  CTC continues that the discussion contained in our Opinion and Order indicates that the issue of availability of alternatives to EAS was considered.  CTC states that the OCA does not agree with the Commission’s conclusion.  CTC states that there is no requirement in the Public Utility Code, the Commission’s regulations, or case law that requires an OCP or FX service to be offered without a monthly charge.  (Response, pp. 8-9).


On the issue of availability of alternatives to EAS, we stated as follows in our Opinion and Order of October 28, 2002:  
Based upon our review of the record we shall adopt the finding of the ALJ that adequate alternatives to EAS exist for calling from Huntington Mills to the Berwick, Nanticoke and Wilkes-Barre Exchanges.  First, we note that Commonwealth offers two OCPs, as well as FX service, and that there are several Competitive toll providers that are providing service in the Huntington Mills Exchange.

Next, our review of the record testimony indicated that five of the customers who testified are using either FX or an OCP; four customers use the internet as a calling alternative; six customers used an alternative local long distance carrier; and, several others used alternatives such as cellular service or calling cards.  Several other customers testified that they did not consider any type of calling alternative.

Based upon the foregoing discussion, we shall deny the Exceptions of the OCA.  We adopt the finding of the ALJ that alternatives to EAS are available.

(Opinion and Order, p. 10).  


A review of the foregoing quotation indicates that we gave due considera​tion to the positions of the Parties.  We also conclude that the OCA provided no new or novel arguments for our consideration and reargued its case in chief.  Accordingly, we will not reconsider our finding on this issue.  With regard to the impact upon rates if EAS were implemented, we find that CTC’s reliance upon Consolidated Rail, supra, is appropriate.  Although we are mindful that the increase is small, we conclude that EAS would still not be warranted consistent with the other conclusions in the matter before us.  
4.
The Commission did not address the Economic Effect on the Huntington Mills Exchange if EAS is not implemented


The OCA argues that the Commission gave double weight to the toll traffic data and wrongly concluded that there would be no negative economic impact if EAS were not implemented.  The OCA asserts that the Commission overlooked the evidence that it provided.  The OCA proffers several cites from the transcript of the Public Input Hearing which it submits represents evidence that the Commission failed to consider.


CTC rejoins that the OCA attempts to reargue its position in the case by claiming that the Commission overlooked evidence.  CTC contends that this argument is simply the OCA’s disagreement with the Commission’s determination.


Our review of the record evidence indicates that we have given due consideration to the position of the OCA relative to this issue.  In our Opinion and Order of October 28, 2002, we found as follows:  
Upon review of the positions of the Parties, we conclude that there will not be a negative economic impact on the Huntington Mills.  We reach this conclusion for several reasons.  First, as discussed previously herein, the call frequency for calls Huntington Mills to the Berwick, Nanticoke, and Wilkes-Barre Exchanges is well below the threshold for the imposition of mandatory EAS.  

Next, the ALJ’s Finding of Fact No. 127 wherein the ALJ found that of the twenty-three customers giving testimony, eighteen of them made fewer than twenty calls to the Berwick Exchange and seventeen customers made fewer than twenty calls to the Wilkes-Barre Exchange for the months of April, May and June of 2001.

(Opinion and Order, pp. 18-19).
We find that the evidence presented by the OCA does not rise to a level that would cause us to reconsider or reverse our finding relative to this issue.  The evidence provided by the OCA was considered in our disposition of the matters raised in the OCA’s case in chief.  


Although we are not unsympathetic to the problems that some the rate​payers of the Huntington Mills Exchange are experiencing, we are of the opinion, and so find, that the testimony provided by the OCA and the testimony and Letter presented by Representative Hassay, does not rise to a level that would support a finding that a negative economic impact on the Huntington Mills Exchange, as a whole, would result if EAS is not granted.

5.
General


The OCA points out, at numerous points in its Petition, that in our Opinion and Order of October 28, 2002, we found that there was a community of interest between the Huntington Mills Exchange, and the Berwick, Nanticoke, and Wilkes-Barre Exchanges.  The OCA argues that having made that finding we did not consider it in our deliberations on the matter.



We disagree.  We find that we did give this matter due consideration.  We hasten to point out that the finding of community interest was articulated in our Opinion and Order as follows:

Upon careful consideration of the evidentiary record, the positions of the Parties, and the ALJ’s proposed resolution of this issue, we reject the ALJ’s finding that a community of interest does not exist between Huntington Mills and Berwick, Nanticoke and Wilkes-Barre.  This should not, however, be interpreted to mean that there exists a strong community of interest such that there is no question that EAS should be implemented.  Rather, based on the record evidence, it is safer to say that there is a developing com​munity of interest to Wilkes-Barre and Berwick but not enough to convince us that EAS should be established from Huntington Mills to Wilkes-Barre and Berwick.  (Emphasis added)
(Opinion and Order, p. 15).



Finally, the OCA states that our Opinion and Order appeared to rule on whether EAS should be implemented, rather than on whether a poll should be conducted.  (Petition, p. 3).  Although the language of our Opinion and Order states that it would not be appropriate to grant the requested EAS service, the context in which this conclusion was made was that a customer poll is not warranted based upon the record evidence.
Conclusion


Based upon the foregoing discussion, we shall deny the OCA’s Petition for Reconsideration.  We conclude that our Opinion and Order entered October 28, 2002, adequately evaluated the pertinent EAS criteria in determining that the instant Formal Complaint be dismissed; THEREFORE,



IT IS ORERED:  That the Petition of the Office of Consumer Advocate for Reconsideration of our Opinion and Order entered October 28, 2002, is denied.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 20, 2003

ORDER ENTERED:  March 13, 2003
	�	The distribution rate from the Huntington Mills Exchange to Nanticoke in 2001 was [BEGIN PROPRIETARY]           [END PROPRIETARY] and the call rate for calls between Huntington Mills and Nanticoke in 2001was [BEGIN PROPRIETARY]          [END PROPRIETARY].
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