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I.  HISTORY OF THE PROCEEDING


On June 28, 2002, Michael J. Lewis (Complainant) filed a formal complaint (Complaint) against Philadelphia Gas Works (Respondent) with the Pennsylvania Public Utility Commission (Commission).  The Complaint represents an appeal from a decision of the Commission’s Bureau of Consumer Services (BCS) on Complainant’s informal complaint.  By decision dated May 29, 2002, at BCS Case Number 1008205, BCS determined that Complainant’s make-up bill covering the period from October 30, 2000 to July 16, 2001, in the amount of $3,015.29, should be reduced by 20% or $603.00, to $2,412.29.  BCS also established a payment schedule requiring Complainant to pay his current bills plus $30.00 a month for 80 months, then $12.29 on the 81st month, to extinguish his arrears.



In his formal complaint, Complainant indicates that BCS did not provide him with an adequate remedy for Respondent’s failure to read his meter over a long period of time.  Complainant requests that the Commission direct Respondent to further reduce his outstanding balance.



On July 24, 2002, Respondent filed an Answer to the Complaint.  Respondent asserts that BCS has provided an adequate remedy, and that it (Respondent), reduced Complainant’s outstanding balance consistent with the BCS decision.  Respondent requests that the Commission affirm the BCS decision.



This case was assigned to me by Hearing Notice dated August 13, 2002.  On August 20, 2002, I issued a Prehearing Order that set forth certain procedures to be followed in this case.



The hearing was held as scheduled on November 19, 2002.



Complainant appeared pro se and testified.  Complainant introduced five exhibits.  Complainant Exhibit 1 is a detailed explanation of the Complaint.  Complainant Exhibit 2 consists of copies of Complainant’s gas bills from June 2000 to November 2002.  Complainant Exhibit 3 consists of correspondence between Complainant and Respondent.  Complainant Exhibit 4 consists of copies of a receipt for Complainant’s new heater and a picture of the heater.  Complainant Exhibit 5 consists of a comparison of Complainant’s usage over the periods from August 2000 to May 2001 and from August 2001 to May 2002, as well as copies of account statements for Complainant.  Complainant’s exhibits were admitted into evidence.


Respondent was represented by Laureto Farinas, Esquire.  Respondent presented the testimony of Orlando Rosario.  Mr. Rosario is employed by Respondent as a customer review officer.  (Tr. 34).  Respondent introduced one exhibit at the hearing.  PGW Exhibit 1 consists of copies of an account statement, a gas usage analysis, and the BCS decision.  PGW Exhibit 1 was admitted into evidence.  In addition, Respondent, at my direction, submitted a late-filed exhibit.  PGW Late-Filed Exhibit 2 is a copy of a document entitled “Meter Management Subsystem Meter Maintenance.”  PGW Late-Filed Exhibit 2 is admitted into evidence.



The hearing transcript consists of 95 pages.

II.  FINDINGS OF FACT


1.
Complainant, Michael J. Lewis, resides at 2343 North 52nd Street, Philadelphia, PA.  (Tr. 5).



2.
From October 30, 2000 to July 13, 2001, Respondent issued bills to Complainant based upon estimated readings.  (PGW Ex. 1 at 1; Complainant Ex. 5 at 2).



3.
On July 16, 2001, Respondent read Complainant’s existing meter and then replaced it with an automatic meter reading (AMR) device.  (Tr. 39, 45-46).



4.
During the period from October 30, 2000 to July 16, 2001, 2491 ccf of gas was consumed by Complainant’s household.  (Tr. 47; PGW Ex. 1 at 1).



5.
Respondent issued to Complainant a make-up bill in the amount of $3,015.29 for unbilled service during the period from October 30, 2000 to July 16, 2001.  (PGW Ex. 1 at 4).



6.
Respondent calculated the make-up bill to include the gas cost rates (GCR) which were in effect during the period that the make-up bill covered.  (Tr. 76-77).



7.
Complainant’s wife sent to Respondent a letter dated November 7, 2000, in which she disputed the accuracy of Complainant’s November 2, 2000 gas bill which showed current billing charges of $1,374.45.  Complainant’s wife requested that Respondent send to her: (1) a full accounting of the period covered by the bill; (2) a statement of all payments credited to Complainant’s account; (3) the gas cost rate (GCR) for the period billed; and (4) a statement of PGW’s Customer Rights and Obligations.  (Tr. 29-30; Complainant Ex. 3).


8.
Respondent responded to Complainant’s wife’s November 7, 2000 letter on August 20, 2001.  Respondent stated among other things that: (1) Complainant received a make-up bill for gas service not previously billed due to low estimates; and (2) Respondent adjusted Complainant’s account to reflect the gas cost rate which was in effect.  (Tr. 29-30, 83; Complainant Ex. 3).



9.
In August 2001, Complainant installed a new energy efficient heater in his home.  (Tr. 24; Complainant Ex. 4).



10.
Complainant filed an informal complaint with BCS on August 28, 2001.  (PGW Ex. 1 at 4).



11.
In a decision dated May 29, 2002, BCS determined that Complainant’s make-up bill covering the period from October 30, 2000 to July 16, 2001, in the amount of $3,015.29, should be reduced by 20% or $603.00, to $2,412.29.  BCS also established a payment schedule requiring Complainant to pay his current bills plus $30.00 a month for 80 months, then $12.29 on the 81st month, in order to extinguish his arrears.  (Tr. 66-67; PGW Ex. 1 at 4).



12.
Respondent reduced Complainant’s outstanding balance consistent with the BCS decision.  (Tr. 66).



13.
Complainant has complied with the BCS decision.  (Tr. 25).



14.
Complainant’s outstanding balance as of November 12, 2002 was $2,596.99.  (Tr. 66).

III.  DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant infers that Respondent violated the Public Utility Code (Title 66 of the Pennsylvania Consolidated Statutes), Commission regulations (Title 52 of the Pennsylvania Code) and its (Respondent’s) own Tariff (effective July 3, 2000), when it: (1) failed to read his meter for an inordinate amount of time and then issued to him a large make-up bill; (2) failed to respond in a timely fashion to his wife’s correspondence disputing his bill; (3) failed to adjust his make-up bill to reflect the GCRs which  were in effect during the period that the make-up bill covers; and (4) overcharged him for service.  (Tr. 6-30, 86-87; Complainant Ex. 1).  Complainant requests that the Commission direct Respondent to remove the outstanding balance from his account or reduce it by an even greater amount than required by the BCS decision.  (Tr. 7-8).  (The BCS decision required Respondent to reduce Complainant’s outstanding balance by 20%.  (PGW Ex. 1 at 4).



Respondent’s Tariff,
 effective July 3, 2000, provides in pertinent part:

3.21
METER READING INTERVALS

*   *  *

b.
Meter readings for customers without automatic meter reading devices will be scheduled for three (3) of the four (4) months from December through March and bi-monthly thereafter. 

c.
PGW shall use its best efforts to obtain an actual meter reading for Customers regularly, and at least every six (6) months for Customers without automatic meter reading devices.  PGW shall make reasonable efforts to schedule its meter reading labor force in order to provide meter readings during evening hours and weekends.

d.
For those months in which a meter is not scheduled for a reading or in which a scheduled reading was not obtained, PGW reserves the right to render appropriately marked ESTIMATED BILLS.
*   *   *

3.22
CUSTOMER READINGS

PGW will provide a telephone number which may be used by Customers, on a 24-hour basis, to report their meter readings.  PGW will also provide, at the Customer’s request, postage paid, pre-addressed postcards on which the Customer may note the reading of his/her meter.  PGW will use the Customer’s reading for billing purposes whenever said readings are appropriate.  PGW may establish due dates by which postcards or telephone calls must be received in order for a bill to be based upon the meter reading of the Customer or occupant.  If the reading of a Customer is not received by that due date, PGW will estimate the quantity of usage.
*   *   *

3.24
ESTIMATED BILLING

Estimated bills are to be paid in accordance with standard payment terms of this Tariff.  They are subject to revision when the meter reading of the Customer’s actual use, later secured, discloses any difference from the estimate.


Over an 8½ month period from October 30, 2000 to July 16, 2001, Respondent failed to read Complainant’s meter.  (PGW Ex. 1 at 1; Complainant Ex. 5 at 2).  Respondent’s witness, Orlando Rosario, testified that Respondent failed to read Complainant’s meter because it was “concentrating on reading the meters through AMR devices.”  (Tr. 48).  Complainant did not have an AMR device installed at his home at the time.  (Tr. 48).  That fact, however, did not justify Respondent not reading Complainant’s meter over an 8½ month period of time.  Respondent even admitted that it failed to read Complainant’s meter “as often as is prescribed that it should.”  (Tr. 85).


I also note that Respondent failed to provide as a late-filed exhibit, a copy of the insert which it said it included in customer bills informing customers that they could read their meters and call-in the reading to Respondent.  See, transcript pages 48-50, 83-84.  I will therefore assume that contrary to the testimony of Respondent’s witness (Tr. 48-50), Respondent did not inform Complainant that he had the opportunity to read his own meter.  For all of the above reasons, I find that Respondent violated its own Tariff and Commission regulations (52 Pa. Code §56.12(2)), to the extent they are consistent with Respondent’s Tariff, when it failed to read Complainant’s meter more frequently.


Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, provides in pertinent part that public utilities are required to provide “adequate” and “reasonable” service.  Record evidence in this case shows that Respondent did not respond until August 20, 2001, to Complainant’s wife’s November 7, 2000 letter, disputing their gas bill and requesting certain information.  (Tr. 29-30, 83; Complainant Ex. 3).  Respondent, therefore, did not respond to the correspondence of Complainant’s wife until ten (10) months later.  Respondent did not provide any excuse in this case for its failure to respond to Complainant’s wife’s correspondence in a more timely manner.  Respondent certainly did not provide Complainant with adequate and reasonable service in waiting so long before responding to his wife’s letter, and I find that it violated Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501.


Complainant questioned whether the make-up bill he received was adjusted to reflect the GCRs which were in effect during the period of the make-up bill.  (Tr. 11-12; Complainant Ex. 2).  Mr. Rosario testified that the make-up bill (which covered the period from October 30, 2000 to July 16, 2001) was calculated to reflect the two different GCRs which were in effect during that time period.  (Tr. 76-77).  One GCR was in effect during the period from October 30, 2000 to November 21, 2000; and another GCR was in effect from November 21, 2000 to July 16, 2001.  (Tr. 76-77).  Complainant did not present any evidence to rebut Mr. Rosario’s testimony.  I therefore find that Complainant did not meet his burden of proving that Respondent did not include the correct GCRs in its calculation of the make-up bill.



Lastly, Complainant claimed that his gas bills are excessive.  (Tr. 7-8).  High bill complaints are governed by the “Waldron Rule.”  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), the Commission stated that a complainant establishes a prima facie case by: (1) showing that the disputed bill was abnormally high when compared to prior usage patterns; and (2) showing that his pattern of usage had not changed.  54 Pa. PUC at 100.  The burden of going forward then shifts to the utility to show that the complainant actually used the amount of energy in dispute.  Id.  A utility may meet its burden by introducing evidence of submetering readings to major appliances, evidence of a lack of possibility of error in reading the meters, or evidence of defective wiring.  54 Pa. PUC at 101.



Here, Complainant based his claim of high bills on a comparison of his gas usage over the period from August 11, 2000 to May 14, 2001; with the period from August 14, 2001 to May 13, 2002.  (Tr. 16-17; Complainant Ex. 5 at 1).  Complainant’s analysis shows that for the period from August 11, 2000 to May 14, 2001, he supposedly consumed 4092 ccf of gas.  (Complainant Ex. 5 at 1).  His analysis shows that for the period from August 14, 2001 to May 13, 2002, however, he consumed only 2234 ccf of gas.  (Complainant Ex. 5 at 1).  Complainant asserts that the gas usage that Respondent’s records reflect for the earlier period is inaccurate because it was too far out of line with the gas usage recorded for the following year.  (Tr. 16-17; Complainant Ex. 5 at 1).



Complainant’s analysis, however, was shown to be flawed.  As Respondent pointed out on cross-examination, the earlier period shows usage of 3019 ccf for the period from 10/12/00 – 10/30/00.  (Tr. 23; Complainant Ex. 5 at 1).  However, that is misleading.  The 3019 ccf reflects an actual meter reading taken on October 30, 2000, after a long period of underestimated readings.  (Tr. 23; Complainant Ex. 5 at 2-3).  Documentary evidence shows that from February 11, 1999 to October 30, 2000, Respondent failed to obtain actual meter readings, and underestimated Complainant’s usage.
  (Complainant Ex. 5 at 2-3).  Consequently, Complainant’s analysis does not provide comparable periods for comparison of his usage.  I, therefore, find that Complainant failed to establish a prima facie case of high bills under the Waldron Rule.


I have found that Complainant met his burden of proof in establishing that Respondent violated its Tariff and Commission regulations when it failed to read his meter over an 8½ month period.  I also found that Respondent violated the Public Utility Code when it did not respond to the correspondence of Complainant’s wife disputing their gas bill, until 10 months after the letter was sent.



However, I found that Complainant failed to meet his burden of proving that the make-up bill does not include the correct GCR.  I also found that Complainant did not meet his burden of proving that the disputed bills are not commensurate with his usage.


The BCS decision on Complainant’s informal complaint reflects its determination that Respondent’s failure to read Complainant’s meter for 8½ months was a violation of law.  (Tr. 85-86; PGW Ex, 1 at 4).  In an attempt to provide Complainant with a remedy, BCS required Respondent to reduce his outstanding balance by 20% or $603.00 (from $3,015.69 to $2,412.29).  (Tr. 85-66; PGW Ex. 1 at 4).  Respondent reduced Complainant’s outstanding balance consistent with the BCS decision.  (Tr. 66).  Complainant opines, however, that the remedy fashioned by BCS does not go far enough.  Complainant requests that the entire outstanding balance be removed from his account or that the outstanding balance be further reduced.


Commission regulations provide as follows in regard to make-up bills:

§56.14.  Previously unbilled utility service.
  When a utility renders a make-up bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill by at least 50% and at least $50:

(1)
The utility shall review the bill with the ratepayer and make a reasonable attempt to enter into a payment agreement.

(2)
The period of the payment agreement may, at the option of the ratepayer, extend at least as long as:

(i)
The period during which the excess amount accrued.
(ii)
Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.

52 Pa. Code §56.14.


Neither Commission regulations nor Respondent’s Tariff (Section 3.24) give me the authority to reduce a customer’s account balance when a make-up bill is rendered.  Commission regulations only give me the authority to look at the fairness and reasonableness of the payment schedule established to allow the customer to extinguish the make-up bill.  In the present case, the 81 month payment schedule established by BCS to allow Complainant to extinguish the make-up bill is more generous than what is required under Commission regulations.  Commission regulations only require an 8½ month period (the length of the period in which bills were underestimated) for Complainant to extinguish his make-up bill.  52 Pa. Code §56.14.  However, I believe that the payment schedule established by BCS is reasonable under the circumstances of this case and I will not disturb it.



Complainant has been complying with the BCS decision.  (Tr. 25).  As long as Complainant keeps that payment schedule, Respondent shall not suspend or terminate his service except for valid safety or emergency reasons, and Respondent shall not assess late payment or finance charges against Complainant.  If Complainant fails to keep the payment schedule, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.



Respondent is to cease and desist from any further violations of the Public Utility Code, Commission regulations, or its Tariff.
IV.  CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant met his burden of proving that Respondent violated its Tariff (Sections 3.21 and 3.22) and Commission regulations (52 Pa. Code §56.12(2)) when it failed to timely read his meter.


4.
Complainant met his burden of proving that Respondent violated the Public Utility Code (66 Pa. C.S. §1501) when it failed to timely respond to his wife’s correspondence disputing their gas bill and requesting information.



5.
Complainant failed to meet his burden of proving that the make-up bill does not include the correct GCR.



6.
High bill complaints are governed by the “Waldron Rule.”  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).



7.
Complainant failed to establish a prima facie case of high bills under the Waldron Rule.



8.
The administrative law judge does not have the authority to reduce Complainant’s make-up bill.  See, 52 Pa. Code §56.14. 



9.
It is just, reasonable and in the public interest to direct Respondent to cease and desist from further violations of the Public Utility Code, Commission regulations or its Tariff.

V.  ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Michael J. Lewis v. Philadelphia Gas Works at Docket Number F-01008205 is sustained in part and dismissed in part.

  

2.
That Complainant must continue to comply with the payment schedule included in the decision of the Bureau of Consumer Services dated May 29, 2002, at BCS Case Number 1008205.


3.
That as long as Complainant keeps the payment schedule stated in this order, Respondent  shall not assess late payment or finance charges against Complainant.



4.
That, if Complainant fails to keep the payment schedule stated in this order, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.



5.
Respondent is to cease and desist from further violations of the Public Utility Code, Commission regulations, or its Tariff.







______________________________________







Charles E. Rainey, Jr.







Administrative Law Judge

Date:
February 14, 2003
	�	A provision of the Natural Gas Choice and Competition Act (66 Pa. C.S. §2212(d)) and a Memorandum of Understanding between the Commission and Respondent dated July 18, 2000, provides that where Respondent’s Tariff differs from the Commission’s regulations, Respondent’s Tariff shall apply until such time as the Commission approves a restructuring plan for Respondent.


		Commission regulations require utilities such as Respondent which bill on a monthly basis, to read customer meters at least every other month, and to allow customers to read their own meters on the months the utility does not read them, and to report those readings to the utility on preaddressed postcards provided by the utility to the customer at the customer’s request.  See, 52 Pa. Code §56.12(2). 


	�	Respondent’s failure to read Complainant’s meter over the 21 month period from February 11, 1999 to October 30, 2000 appears even more egregious than its failure to read Complainant’s meter over the 8½ month period from October 30, 2000 to July 16, 2001.  However, Respondent’s failure to read Complainant’s meter over the 21 month period was not the subject of Complainant’s Complaint, and there was no evidence provided in regard to that period.  Therefore, I will not pass judgment on whether Respondent violated its Tariff and Commission regulations when it failed to read Complainant’s meter over the 21 month period. 
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