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Procedural History


On July 1, 2002, Philadelphia Gas Works (PGW or Company) filed its Restructuring Plan, consistent with the Pennsylvania Public Utility Commission’s (PUC or Commission) filing requirements for PGW, to unbundle its rates and to initiate customer choice pursuant to the Gas Choice Act.  The Company’s Plan consisted of prepared direct testimony and exhibits as well as a proposed Gas Choice and Supplier Tariffs.


Eight parties intervened in this proceeding or filed complaints with the Commission:

· Philadelphia Industrial and Commercial Gas Users Group (PICGUG) (C0001)

· Consumer groups including Consumers Education and Protective Association (CEPA, et al.) (C0002)

· Office of Trial Staff (OTS)

· Office of Consumer Advocate (OCA) (C0003)

· Office of Small Business Advocate (OSBA)

· Service Employees International Union, Local 686 (SEIU)

· Texas Eastern Transmission LP (TETCO), and 

· PECO Energy Company (PECO), which did not participate actively.


On September 12, 2002 a Prehearing Conference was held, and a transcript of 37 pages was created.  The matter was assigned to Administrative Law Judge (ALJ) Allison K. Turner.  Public Input Hearings were held at the Community College of Philadelphia, at its 17th & Spring Garden Streets and Townsend Road campuses, on October 7-9, 2002.  


On October 24, 2002, Community Legal Services on behalf of CEPA, et al., filed a letter with the Commission, the ALJ and the parties advising of certain issues it would raise in its brief, including that it might take the position that PGW should seek a waiver regarding timely compliance with Chapters 56 and 59 of the Commission’s regulations, as provided by the Act.


Evidentiary hearings were held on November 13-15, 2002 in Philadelphia.  The Public Input Hearings produced transcripts of 194 pages (40 to 234).  The evidentiary hearing transcripts ran to 502 pages (235 to 737).  The parties conducted extensive cross-examination of various witnesses.


The ALJ Served a Prehearing Order setting forth basic rules and procedures, and establishing the procedural schedule, which was later modified slightly at the request of the parties.  All Petitions to Intervene have been granted.  


PGW, OTS, OCA, PICGUG, OSBA, SEIU, and CEPA filed Main and Reply Briefs (MB and RB) according to the procedural schedule as modified.  TETCO filed only a Main Brief.  PECO did not file a Brief.

Motions and Petitions



PGW filed a Motion in Limine to strike the admission of certain direct testimony sponsored by the SEIU on October 10, 2002.  On October 24, 2002, ALJ Turner issued Prehearing Order #3, granting in part and denying in part PGW’s Motion.  On November 1, 2002, SEIU filed a Petition for Interlocutory Review and Stay regarding the striking of a portion of its direct testimony.  The Commission denied SEIU’s Petition.



On December 13, 2002, PGW filed a Petition for Interlocutory Review and Answer to a Material Question, seeking Commission review and approval of a Settlement Agreement (Settlement) reached between it and the active parties in this proceeding, namely, OTS, OCA, OSBA, PICGUG, SEIU, and CEPA.  The Settlement resolves certain issues pertaining to PGW’s Field Operations Initiative (FOI) and its compliance plan pertaining to 52 Pa. Code 59.21(relating to meter testing/change out), 59.34 (relating to service line leak surveys), and 56.12 (relating to actual reading of AMR meters).  The parties opined that PGW should seek early approval of the FOI approach, because, if the Commission ultimately did not approve, PGW would no doubt have to incur significant costs to change its approach to these problems to bring itself into compliance with the Act.  The Commission granted this Petition by action taken at its public meeting on January 23, 2003.



On January 3, 2003, PGW filed a Petition to Strike Portions of CEPA, et al.’s Main Brief because it asserted that CEPA had raised new issues for the first time in this Brief.  On January 13, 2003, CEPA filed its response in Opposition, and OCA also filed a Response in Opposition.  CEPA and OCA assert that PGW’s proposed tariff is a key element of the record in this proceeding, and its compliance with Chapter 56 is put at issue by the Act, so that PGW was on notice about these issues.  Further, OCA witness Alexander testified in general and also in some detail about PGW’s failure to comply with Chapter 56 in its proposed tariff, and its failure to include pre-existing protections in the proposed tariff.  As set forth further below, this Motion will be granted in part and denied in part.

The Act



On June 22, 1999, the Natural Gas Choice and Competition Act (the Act) was signed into law so as to give Pennsylvania’s natural gas customers a choice in the provider of their natural gas supply services.  The Act addresses a range of issues, including: (1) unbundling of natural gas supply services, including commodity, capacity, storage, balancing and aggregator services; (2) requirements related to the continued provision of firm and reliable service in an unbundled environment; (3) disposition of NGDCs’ commitments with their suppliers and, in particular, their interstate pipeline capacity; (4) recovery of costs associated with restructuring; (5) universal service programs, funding and cost recovery; (6) consumer education programs, funding and cost recovery; (7) the implementation and enforcement of consumer protection requirements pertaining to the services of alternative natural gas suppliers, including licensing and bonding requirements; (8) customer disclosure requirements and billing and payment procedures; (9) maintenance of quality of service; (10) supplier of last resort determinations and obligations; (11) establishment of a collaborative process to address ongoing restructuring issues; (12) marketing affiliate standards of conduct; (13) enhanced metering requirements and installation of non-standard facilities; and (14) employee transition obligations.


Also, pursuant to the Act, the Pennsylvania Public Utility Commission (“Commission”) assumed jurisdiction over the public utility service being offered by Philadelphia Gas Works (“PGW” or “the Company”) within the City of Philadelphia.  TA \s "66 Pa.C.S. § 2212" \c 1 \l "66 Pa.C.S.  2212"66 Pa.C.S. (2212. In addition to meeting the requirements of the Act to transition to retail choice, PGW must also, through this proceeding, bring its existing information technology, accounting, billing, collection, gas purchasing and other operating systems and procedures into compliance with the rules, regulations, and orders of the Commission.  TA \s "66 Pa. C.S. §§ 2212(h)(1)" \c 1 \l "66 Pa. C.S.  2212(h)(1)"66 Pa. C. S., Section 2212(h)(1).  Beyond these requirements, the entire Act is designed to create a competitive and non-discriminatory market for natural gas supply services.  Pursuant to the Act, the Commission established filing requirements and a schedule for restructuring filings in consultation with NGDCs.  Pursuant to that schedule, PGW filed its proposed Restructuring Plan on July 1, 2002.


In this case, the Commission must not only ensure PGW has properly unbundled its rates and developed practices to accommodate choice, the Commission must also ensure that all of PGW’s operations, practices and procedures are in compliance with the requirements of the Commission’s regulations and the Public Utility Code.  Important issues raised by this proceeding are PGW’s compliance with Chapters 56 and 59 of the Commission’s regulations.  PGW’s universal service programs must also meet the requirements of the Act.
Description of the Company



PGW, in a multitude of ways, including its rate-making methodology (operating ratio, not rate base/rate of return), its customer demographics and its municipal status, is different from other traditional utilities.  PGW RB at 55.  The company’s service territory is defined as the City of Philadelphia in the agreement between the City of Philadelphia and the Philadelphia Facilities Management Corporation for the management and operation of the Philadelphia Gas Works (PGW).  PGW is subject to such ordinances as the City Council may enact regarding or that apply to it.  The Philadelphia Gas Commission, as established by the Home Rule Charter, previously regulated it.  Gas supply comes from two major pipelines, TRANSCO and TETCO, which is a participant in this case; and, its own LNG plant.



PGW furnishes natural gas service to approximately 431,500 customers in Philadelphia.  It has a customer assistance program for low-income customers called CRP, with about 60,000 enrollees.  PGW provides a 20 percent discount on the gas bill for all senior citizens that apply for its Senior Citizen Discount (SCD) program.  PGW St. 8 at 11.  There are currently approximately 83,000 participants in the Senior Citizen Discount program,
 which is discussed below.


The Stipulations and the Settlement


With respect to certain issues such as conformity with Chapter 59; PGW’s universal service program design; restructuring cost recovery; unbundling of rates; and various customer choice program design issues, the parties have reached substantial agreement on most of the issues raised by PGW’s proposals.  Stipulations and the Settlement addressing the various agreements on these issues are filed with the Commission for this Recommended Decision, marked as Appendices A through E.  They are described briefly here.

RRA/IRC PARTIAL STIPULATION


PGW and the parties to the proceeding were able to arrive at a stipulation of the issues raised concerning PGW’s proposed Restructuring Surcharge that resolves the disputed issues in a fair and reasonable manner.  PGW describes the basis for this rate in its Main Brief at 20-24.


PGW proposed to follow PGW’s approach in its restructuring case, which the Commission approved.  This was to create two tariff mechanisms: a non-reconcilable Rate Realignment Adjustment (RRA) to be added to base rates and a reconcilable Interruptible Revenue Credit (IRC) to be credited to the GCR.  


The Act, at Section 2211(g), states that the charge is to be “based upon the revenue for such services for the most recent 12-month period immediately preceding the application.”  While there was a dispute among the parties as to the level of the RRA/IRC, the Company, the OCA and the OTS came to an agreement that the Revenue Reconciliation Adjustment (RRA) and the Interruptible Revenue Credit (IRC) shall be implemented as proposed by PGW except that the level of the RRA will be established at $5.3 million.


The Stipulation is partial in nature because OSBA is opposing the Stipulation.  The other active parties are not joining in this Stipulation, but have authorized the Signatories to represent that they do not oppose it. 


OSBA’s objection should be rejected because, as set forth in PGW’s Reply Brief: OSBA’s position was set forth, and specifically rejected in the PGW case
; if the Commission reverses that decision now, it will apply different rules to different utilities without good reason; OSBA is wrong about the anti-competitive nature of PGW’s proposal, with which OTS and OCA now agree; and, also OSBA’s position is based on a misreading of the section of the Act that authorizes the RRA.  66 Pa. C. S. (2212 (g).  PGW RB at 21-24.

SUPPLIER TARIFF STIPULATIONS



Philadelphia Gas Works (PGW), the Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA), and the Office of Small Business Advocate (OSBA) stipulate and agreed that PGW shall include a section in its General Tariff setting forth an exit fee, and the calculation procedures, and that these shall be in place for five years, but may be adjusted annually.


These parties also agreed as to the interest rate on outstanding Supplier/PGW balances, in that PGW agrees to modify its supplier tariff Section 12.2 &12.3, so that unpaid supplier balances shall accrue interest at the rate of 0.83% per month, or 10% per annum.



The other active parties did not join in these stipulations, but do not oppose them.



PGW, OTS, and OCA reached agreement as to the assignment of capacity in that PGW agreed to modify its tariff so that FT capacity assignment revisions shall be conducted quarterly in accordance with standards set forth in the tariff provision.  OSBA opposes this provision of this stipulation.  The other parties are not opposed.



The ALJ recommends that the Commission modify this stipulation to incorporate the capacity methodology jointly agreed to by OCA and OSBA in testimony and in Briefs. E.g., OCA RB at 23

CRP/CAP PROGRAM DESIGN STIPULATION



PGW, OTS, OCA, OSBA and CEPA reached an agreement that as of the effective date of PGW’s Restructuring Plan, PGW’s CRP/CAP program will have a program design which is consistent with the a series of standards or guidelines.  The other active parties do not oppose the stipulation.



The guidelines cover such actions as removal of a participant from the CRP program for non-payment of CRP charges prior to service termination, and grounds for reinstatement; not requiring a 5% down payment for entry or reinstatement into the CRP program; inclusion of customers between 135% and 150% of the poverty level in the CRP on a percent of income basis as specified for various levels; all CRP participants will be required to make a co-payment of $3 per month towards the participant’s pre-program arrears; forgiveness of 1/36th of each CRP participant’s frozen arrears for each timely (before the issuance of the next bill) CRP payment in full; no assessment of finance charges on CRP participants; and, no requirement of security deposits from CRP participants or applicants who are eligible for CRP and wish to obtain service as CRP participants .



The only CRP/CAP Program design issues that remain in dispute are whether the Proposed Tariff should provide for collection of an Excess Usage Charge and/or LIHEAP Make-Up Charges on or after September 1, 2004. 

RESTRUCTURING AND CONSUMER EDUCATION SURCHARGE COST RECOVERY STIPULATION


PGW, OTS, OCA, OSBA and CEPA have reached agreement as to this cost recovery mechanism.  PICGUG, SEIU, and TETCO do not oppose this stipulation.

· The initial (and subsequent) surcharges shall be calculated to include actual costs already incurred; projected costs where PGW has concrete (as defined in the agreement) plans to incur those costs during the year.  Only costs attributable to compliance with Chapter 59/56 Obligations (as that term is defined in the “Settlement Agreement of Certain Restructuring Issues [related to the FOI],”) and other restructuring-related costs (as defined in the agreement) may be recovered through the restructuring surcharge.

· The establishment of the surcharge for the next period and the reconciliation of the existing restructuring surcharge shall occur in a proceeding filed concurrently with PGW’s 1307(f)/GCR filing and which follows the same procedural schedule.  During this proceeding, it will be PGW's burden to demonstrate that all costs it seeks to recover through the restructuring surcharge are restructuring-related, incremental, prudent and reasonably incurred.

· PGW shall file reconciliation statements quarterly and shall submit a claim for over/under recovery on an annual basis, at the same time it submits its projected Restructuring costs and Restructuring Surcharge claim for the next year.  If a project whose costs were included in the restructuring surcharge is cancelled or delayed beyond the year in which the cost was originally scheduled to be incurred, the Company will withdraw the projected costs of that project from the Restructuring Surcharge in its next quarterly update.

· PGW shall be permitted to recover in its Restructuring Surcharge costs approved by the PUC as restructuring related in accordance with the amortization schedule set forth in the agreement.

· PGW shall remove all expenses and the depreciation or other costs of capital items that are included in the Surcharge from any future base rate request.  

· The surcharge shall be terminated as follows: The recovery of ongoing expenses shall be transferred to base rates in PGW’s next base rate case.  No later than 5 years after the surcharge is initiated, one-time restructuring expenses, any ongoing expenses not otherwise rolled into base rates, and capital costs shall be rolled into base rates for recovery on an amortization basis in a single issue proceeding in which the only issue shall be the transfer of the surcharge amounts into base rates and the termination of the surcharge.

· The parties agree that PGW may defer on its book costs related to restructuring.  No absolute right to cost recovery is created by PGW’s decision to book the cost in to a deferral account.  The deferred costs shall be amortized consistent with the PUC ratemaking decision.

Conclusion Regarding Stipulations



These stipulations embody the letter and the spirit of the Act, and are in the public interest, and I recommend that the Commission adopt them.  OSBA’s position with regard to the RRA/IRC stipulation should be rejected.


Settlement Resolving Certain PGW Restructuring Issues Pertaining to Its Field Operations Initiative (FOI)


The Settlement “embodies an agreement as to how PGW will initiate Customer Choice on September 1, 2003, through a dual bill scenario with consolidated billing becoming operational on September 1, 2004.  In addition, the Settlement provides a process by which PGW will become compliant with this Commission’s regulations at 52 Pa. Code §§59.21 (relating to meter testing/change out), 59.34 (relating to service line leak survey) and 56.12 (relating to actual reading of meters).”  PGW submitted the Settlement to the Commission as a Petition for Interlocutory Review and Answer to a Material Question.  The Commission granted the Petition and answered the question in the affirmative by action at its public meeting on January 23, 2003.  The Commission’s Order is quoted below.

“IT IS ORDERED:


1.
That the Petition for Interlocutory Review and Answer to Material Question filed by the Philadelphia Gas Works on December 13, 2002 at this docket is answered in the affirmative.


2.
That the Settlement Agreement Resolving Certain PGW Restructuring Issues which is the subject of the Petition for Interlocutory Review described in Ordering Paragraph No. 1 above is approved.


3.
That the Philadelphia Gas Works shall report to the Office of Executive Director, or the Commission Bureau designated by the Executive Director, on a weekly basis beginning on March 14, 2003, on the progress of PGW’s Field Operations Initiative, the workshop described in the Settlement Agreement and the plan to be filed with this Commission.  


4.
That consistent with this Opinion and Order, the findings of the Field Operations Initiative will be provided to the Parties no later than May 1, 2003.  The Philadelphia Gas Works shall conduct its first workshop relating to the implementation plan on or before May 12, 2003.  The Philadelphia Gas Works shall file the resulting plan on or before June 11, 2003.  Comments, if any, to the plan will be filed on or before June 18, 2003.”

Motion To Strike CEPA’S Brief in Part



 PGW has moved to strike portions of CEPA’s Main Brief on the grounds that it challenges wording and effect of PGW’s proposed tariff, and supports its arguments with facts not included in the record.  PGW moved to strike all or portions of pages 8-22 and 24-31.  PGW contends that it had no prior notice that CEPA would challenge its tariff in this way, and thus it had not had the opportunity to prepare a response.  Both CEPA and OCA filed Responses in Opposition.



The Commission’s regulations on Briefs are found at Pa. Code (( 5.501 and 5.502.  Section 5.501 (relating to the content and form of briefs) at (a)(2) provides that: “Where evidence is relied upon by the participant filing the brief, he shall make reference to the pages of the record or exhibits where the evidence appears.”  The disputed factual references are found throughout the above pages.  PGW Motion at 6-8.  Not one of CEPA’s assertions or contentions on these pages is supported by a record citation.  The parties, the Commission and the ALJ should not be put in the position of searching the record to validate factual references in a brief.  Nor should any party be allowed to argue on “inferred” facts without record support.



CEPA and OCA assert that PGW’s proposed tariff is in the record as a PGW exhibit.  This is correct, and references to specific tariff sections are sufficient.  Likewise, references to specific sections of Chapter 56 are sufficient.



I cannot agree that PGW lacked sufficient notice of CEPA’s attack on its proposed tariff.  The Act makes compliance of PGW’s tariff with the Commission’s regulations a central issue in its restructuring proceeding.  66 Pa.C.S. (2212 (h).  And, as stated above, PGW’s proposed tariff is included in the record.  PGW is presumed to be familiar with Chapter 56.  PGW has the burden of proof in this proceeding, and is presumed to be on notice to defend any difference between its proposed tariff and Chapter 56.



CEPA’s October 24, 2002 letter put PGW on notice that it did not think PGW would be able to comply with the ACT with regard to Chapter 56 by the designated date.  All of CEPA’s cross-examination related to the differences between the proposed tariff and Chapter 56 or the pre existing tariff protections.  Moreover, OCA witness Alexander took specific and general issue with PGW’s proposed tariff language vis a vis Chapter 56, and found consumer protection lacking.  CEPA is entitled to rely on this evidence.



PGW’s reliance on the Commission’s Enron decision
 is misplaced.  Enron does stand for the principle for which PGW cites it, but the proposal Enron made in its brief in that case is quite different from CEPA’s critique of PGW’s tariff language.  The disputed proposal in that case was of far greater breadth, originality and complexity than CEPA’s challenges to tariff sections already at issue in this case.  Moreover, here, PGW was able to make an adequate responsive argument in its Reply Brief.



PGW’s Motion to Strike is granted only with regard to factual references not based on the record, but not as to issues regarding differences between its proposed tariff and the Commission’s regulations.

UNBUNDLED RATES AND SERVICES

Introduction



One primary requirement of the Act for PGW is that “beginning [September 1, 2003]
 customers of [PGW] shall have the opportunity to purchase natural gas supply services from a natural gas supplier . . . . After that date, the choice of natural gas suppliers shall rest with the retail gas customer.” 66 Pa.C.S. (2212 (j).  “To comply with this requirement, PGW submitted a proposed tariff that unbundled both the firm and interruptible rates for each rate schedule offered by PGW pursuant to which customers purchase natural gas supply services.”  PGW MB at 4.



PGW asserts that the resulting unbundled rates are fair and reasonable, and will permit customers on any rate schedule to purchase natural gas supply service from a licensed NGS and avoid the “GCR” or commodity related portion of the rates.  PGW states that in preparing its unbundling proposal it was “guided by two key principles that, in PGW’s view, are mandated either by law or PUC precedent, or both.  First, PGW unbundled its rates so that the unbundling process was “revenue neutral.” That is, the existing rates were revised so that PGW would realize the same level of revenue after the unbundling as it had before the unbundling occurred.”…  [Second was to attempt] to design its rates so that not only would PGW collect the same level of revenues after unbundling as before, but that each rate class would produce the same level of revenues both before and after unbundling.”  PGW MB at 5-6 (emphasis in original).


PGW extracts these two principles from two separate sections of the Act.  PGW asserts that:  

Section 2212 of the Act… mandates that the PUC should utilize “the same ratemaking methodology and requirements that were applicable to [PGW] prior to the assumption of jurisdiction by the commission . . . .”
  That section, goes on to state an additional restriction:

[T]his section shall not prevent the commission from approving changes in the rates payable by any class of ratepayers of [PGW] so long as the revenue requirement and the overall rates and charges are not adversely affected by such changes.

Thus, under the provisions of the Gas Choice Act specifically applicable to PGW, any change in the rates payable by a class of ratepayers may not affect adversely the revenue requirement and overall rates and charges recovered by the Company.

PGW MB at 6.


PGW asserts that “the legal support for interclass revenue neutrality is slightly less clear … it is there nonetheless.”  The Act contains a general provision, applicable to all natural gas distribution companies in Section 2211 of the Act:

Except as provided in section 2212, for the period from the effective date of this Chapter until January 1, 2001, interclass or intraclass cost shifts are prohibited.  This prohibition against cost shifting may be accomplished by maintaining the cost allocation methodology accepted by the commission for each natural gas distribution company in the company’s most recent base rate proceeding.


PGW then states that the date certain for the expiration of this prohibition against interclass and intraclass cost shifts “clearly was not intended to preclude the applicability to PGW of this section, as the reference to Section 2212 presumably is intended to make clear.”  I agree.  PGW MB at 7


PGW argues further that:

Moreover, Section 2212 authorizes the PUC to revise provisions of Title 66 as needed to make them applicable to PGW,
 and the Commission has already indicated its intention to apply the provisions of Sections 2211(e) to PGW.  In its Secretarial Letter setting forth the filing requirements for PGW’s restructuring case the PUC required PGW to “demonstrate that the proposed sample tariffs are in compliance with the provisions of Section 2211(e) prohibiting intra-class or inter-class cost shifts.”
  This indicates the PUC’s intention to apply section 2211(e) to the PGW restructuring proceeding.  In addition, the above quoted portion of section 2212(e) appears clearly to mandate that changes in the rates for individual classes of customers must occur in a PGW base rate case, where PGW’s rate making methodology and requirements could be carefully explored and implemented.  Based upon these legal principles, as well as PUC precedent, PGW believes that unbundled rates for each customer class and subclass is required to be revenue neutral to that subclass in so far as existing costs are concerned.

PGW MB at 7-8.


Finally, PGW bolsters its position by arguing correctly that:

As a general matter, the PUC has made absolutely clear that restructuring proceedings for gas and electric companies are not to be base rate proceedings.  In its initial Order setting forth the filing requirements for natural gas distribution company restructuring proceedings, the Commission plainly stated that:  “. . . the Commission expects that restructuring proceedings shall not be a vehicle for conducting base rate cases.”
… In subsequent proceedings, efforts to unbundle NGDCs’ retail rates in a way that would threaten the revenue neutrality principle have been rebuffed.
  Indeed, insofar as PGW is aware, no company – gas or electric – has been subject to an unbundling plan that produced less revenue for the company after the unbundling than the company was realizing, on a pro forma basis, prior to the process.

Firm Rate Unbundling


PGW has three principal firm rate schedules that it asserts are appropriate to unbundle:  General Service,
 Municipal Service
 and Philadelphia Housing Authority Service (PHA).
 


PGW also provides firm transportation service to about seven very large-consumption customers under its rate GTS.  These rates are negotiated with each customer.  PGW refers to this as a “legacy” rate, because it is closing this class to new customers, and “grandfathering” the rate category for the existing customers.


PGW provides Interruptible Sales Service to about 400 large industrial customers with alternative fuel capability in three general categories:  Boiler and Power Plant Service (Rate BPS), Load Balancing Service (Rate LBS) and Cogeneration Service (Rate CG) (hereinafter sometimes referred to as Interruptible Sales Service or ISS).


PGW describes its methodology for unbundling its firm rates, and the results, as follows:

 The overall approach was to identify specific components of the unbundled rates related to providing the commodity itself (to be included in the GCR Portion of the rate), or which are proposed to be recovered in a separate mechanism (i.e., the USC), and then adding the proposed new rate element, the RRA; the remaining amount constitutes the distribution charge.  [PGW witness] Gorman identified the individual components of the existing bundled rates that could be separated out by the use of a cost and revenue allocation study.  This Cost of Service/Revenue Allocation Study uses the same cost allocation principles and methodologies as were utilized by PGW in its last two base rate proceedings.  The Cost of Service/Revenue Allocation Study enabled Gorman to identify the portions of the present bundled firm rate that is gas or commodity related.

The first step was to calculate existing firm commodity-related rates for each rate class (the customer charge was left alone).  Existing firm commodity rates were calculated starting with the pro forma revenues for each class as presented in PGW’s last base rate case, and were adjusted for the settlement of that case at the $36 million rate increase level.
  Added to that amount was the revenue associated with Revenue Reconciliation Adjustment (RRA).  To calculate the RRA for the pro forma unbundled rates, Gorman used a placeholder: the average annual margin for the 36 months through January 2002.
 

The second step was to identify and place into the GCR charge the costs associated with providing gas sales service.  Those costs include supply costs, storage and peaking costs, and capacity costs.
  Those costs were characterized as the “Sales Service Charge” which makes up one portion of the GCR charge.
  In addition, Gorman then subtracted the pro forma IRC, the companion to the Rate Reconciliation Adjustment (RRA).

[The RRA and the IRC are the subject of a stipulation among several parties, to which OSBA objects, and the remaining parties do not object.  Earlier in this RD, the ALJ recommended that the Commission adopt this stipulation]

The third step was to identify universal service related costs to be recovered in the USC and remove them from the distribution charge.  These costs, with but one exception, are all included in existing rates either in the base rate or in the GCR portion of PGW’s current rates.
  The costs removed are the Senior Citizen Discount, CRP discounts, the cost of the CWP program, universal service administrative costs and a portion of uncollectibles accounts expense.

The unbundled distribution charge for each rate schedule was then calculated by backing out of the GCR charge and the Universal Service Charge.  The remaining amount constitutes the distribution rate for each class.  By including all costs identified as directly related to providing gas commodity service in the GCR, PGW has assured that a firm sales customers who wishes to switch to transportation will pay only the cost associated with providing the distribution related portion of the service and not costs directly associated with providing natural gas service.  The rate applicable to a firm customer who elects to utilize an NGS for his/her commodity service is spelled out in PGW’s tariff for each of the firm service rates.
  The GCR rate listed on each rate schedule contains a notation that it is “not applicable to GS customers who transport gas through a qualified NGS.”

The above unbundling method was applied to each of PGW’s principal firm rate schedules:  General Service,
 Municipal Service
 and Philadelphia Housing Authority Service (PHA).
  These constitute all the firm rates that are appropriate to unbundle.
 

Accordingly, a PGW firm service customer taking service under PGW’s GS tariff rate would now remit a customer charge, a GCR charge, and a distribution charge.  The distribution charge contains a delivery charge as well as two surcharges, the Universal Service and Energy Conservation Surcharge and the Restructuring and Consumer Education Surcharge.
  In addition, several riders may apply to the rate including the migration rider, a reverse migration rider, an exit fee provision and two specialized rate riders.
  Mr. Gorman demonstrated that the rate elements proposed for each part of the new unbundled rates produced the same amount of revenues by class, and overall as PGW was collecting on a pro forma basis prior to the unbundling.

PGW MB at 8-11

Supplier Storage and Peaking Charge


Finally, witness Gorman explained the calculation of the unbundling of one of the elements of its GCR rate.  Supplier storage and peaking costs will be collected through the GCR for non-shopping customers.  These costs are now collected through base rates, but are proposed to be collected in the restructured GCR.  PGW has unbundled storage and peaking costs by creating a “Supplier Storage and Peaking” (SSPC) charge that will be applied to natural gas suppliers (NGSs) serving customers on PGW’s system.  The charge will be calculated on the basis of storage and peaking assets used by PGW in order to assure that customers of NGSs receive natural gas despite intraday and day-to-day variations in delivery and supply.  PGW MB at 12.  No party opposes the creation of the SSPC.

Interruptible Rate Unbundling


PGW also unbundled all of its interruptible service rates schedules using close to the same basic approach that it used to unbundle the firm rate schedules.  PGW provides Interruptible Sales Service to about 400 large industrial customers with alternative fuel capability in three general categories:  Boiler and Power Plant Service (Rate BPS), Load Balancing Service (Rate LBS) and Cogeneration Service (Rate CG) (or Interruptible Sales Service or ISS).
  All three of these rates are established based upon the alternative price of fuel, with floors established so that the price never falls below the cost of gas sold to the customers plus a profit margin.
  PGW MB at 16

PGW’s goal was to:

…assure that, if all ISS customers switched to transportation service PGW would realize the same level of margin it now collects from the ISS class.  This assures revenue neutrality, a key requirement of the Gas Choice Act, and also insures that PGW will be indifferent to whether a customer chooses gas transportation service or its own sales service.

* * *

Accordingly, PGW calculated the simple margin for these rates by removing the cost of gas used for those sales thereby identifying the historical margin that the Company has received from these sales.
  The margin was calculated using the realized margin for each of the ISS classes over the last three years.  The resulting transportation rates are displayed in the Rate IT portion of the Gas Tariff.
 

PGW MB at 16.


PGW contends that if it will not be harmed financially if a customer avails itself of transportation service, “it will have every incentive to structure its rules and operational requirements to permit transportation, thereby assuring that customers will be able to obtain the most economic deal possible.”   PGW also argues that “the resulting simple margin “maximum” transportation rates are the same as those that will be used in the current Transportation Pilot” and will provide some continuity to customers participating in the Pilot.  Finally, PGW asserts that “Customers will still have the ability to negotiate different rate arrangements if competitive conditions make such alternatives in the best interest of the Company and its firm customers.”  PGW MB at 17

OTS, OCA and OSBA Challenge the Method of Firm Rate Unbundling

OTS


OTS opines that: 

PGW has unbundled its current retail rate to a customer charge, a delivery rate, a single gas cost rate and various other surcharges.  PGW should continue the unbundling process by separating its GCR into two component parts, gas commodity and gas demand.  Also, there should be separate E-factors for gas commodity and gas demand.
  

OTS MB at 17.


OTS bases its opinion on its experience in dealing with other gas utilities after restructuring and GCR proceedings:

… as PGW’s restructuring evolves over time, the Company will need detailed information on how and where it is recovering both its demand and commodity gas cost expenses.  Accordingly, PGW must have the ability to assign demand and commodity costs and the Commission must approve the same to ensure that each customer is paying the costs that the particular customer is causing.  Additionally, the further unbundling of the GCR into gas commodity and gas demand rates will provide PGW with a more accurate track of the collection of its transportation demand costs so that any over/under collections can be assigned to the customers who are currently paying the transportation demand costs.
  

OTS MB at 17.


PGW responds that while this is theoretically sensible, the Commission should deny OTS’s proposal because “at this time, PGW’s systems and operational planning simply are not capable of accommodating such a detailed refinement to the GCR.  Second, the additional classification of the GCR rate proposed by OTS is simply not necessary given the other steps PGW has proposed to ensure that costs are assigned on a cost-causative basis.” PGW MB at 12-13.  PGW states that it would be willing to consider a further exploration of OTS’s concept in the supplier working group to be convened as Gas Choice is implemented, but opposes a forced unbundling of the gas commodity and demand charges at this time.  PGW MB at 13.


The OTS recommendation is sound, based on experience, and will lead to better tracking of costs.  PGW’s response is that it cannot accommodate the proposed changes in its system right now.  Assuming that this is true, PGW should plan to develop its systems so that it can implement this recommendation.


I recommend that the Commission allow PGW to implement its GCR rate without the OTS proposal at this point in time but direct that the change be made by the next filing of the GCR with the condition that PGW work with OTS in the working group, or otherwise, to incorporate its recommendation.

OCA


PGW proposes to include $336 million of costs in its proposed restructured GCR, including its LNG costs and certain balancing service costs (BSC).  OCA objects to PGW’s proposed GCR because by virtue of excluding certain costs it distorts the price to compare for the shopping customer, and unfairly shifts costs to remaining sales customers:

In determining what costs should be included in the unbundled GCR, one principle criterion should be followed.  The GCR is the rate that a firm gas sales customer will stop paying if that customer becomes a choice customer and buys gas supply from an NGS.  OCA St. 3 at 18.  The restructured GCR is therefore the price to compare when a customer is deciding whether to switch to an alternative supplier.  OCA witness Ralph E. Miller testified that the GCR should only include those costs that PGW can avoid if a customer switches to an alternative supplier.  OCA St. 3 at 18.  If the GCR includes any other costs, then a customer can effectively avoid those costs by switching to an alternative supplier, and the burden of paying those costs is shifted to the remaining sales customers on PGW’s system.  Id.  

OCA MB at 7.  The ALJ opines that in addition, the GCR should not be set artificially low so that competitors cannot come in under it, or so high that PGW is vulnerable to undue loss of customers.


In designing its restructured GCR, PGW included approximately $41 million of proposed restructured GCR costs that are currently being recovered in base rates, namely:

· $14.1 million of LNG operating expenses, including $11.2 million of LNG operation and maintenance (O&M) expense and $2.9 million of depreciation expense for PGW’s LNG facilities;

· $25 million of other costs, including $6 million of administrative and general (A&G) overheads, $14 million of financial requirements related to the LNG facilities and other overheads related to purchased gas storage costs that are recovered in the present GCR; and

· $1.8 million of uncollectible accounts expense related to all of the above costs.

OCA MB at 8.  OCA contends that these are not gas supply costs, and argues that they should be removed from the restructured GCR.  A chart showing total costs proposed to be included in the restructured GCR and how they are now being recovered is attached to OCA’s Man Brief.



OCA supports PGW’s transfer of five other categories of costs out of the present GCR to help produce the proposed restructured GCR into either the Universal Service Charge (USC) or base rates:  CRP Discounts and Senior discounts; CWP program expenditures; certain demand charges PGW pays to Transco; certain costs related to daily balancing; purchased gas costs for Company use; and, purchased electricity costs relating to activities other than operation of the LNG plant.  OCA contends that $4.4 million paid to Transco under rate FS (supply security costs) and $7.6 million of balancing costs related to GCR balancing should be included in the GCR, and not in base rates as proposed by PGW.  OCA MB at 8-9, 11-12

Indeed, OCA opines that:

…the restructured GCR should only include the gas costs reflected in the present GCR process (including the $3.18/Mcf of purchased gas costs recovered through current base rates).  All of the non-gas costs that are being recovered in the present GCR should be moved to either the USC or the Distribution Charge in PGW’s base rates.  OCA St. 3 at 20.  Therefore, all of the gas costs reflected in the current GCR process (including the $3.18/Mcf currently recovered through base rates) should be recovered through the restructured GCR.  The OCA submits that none of the costs currently recovered through base rates (except for the $3.18/Mcf of purchased gas costs) should be moved into the restructured GCR.  Id…  

OCA MB at 9


OCA has calculated a recommended GCR rate and also a SSPC charge for “excess” demand.  The OCA’s recommendations set forth above would result in a restructured GCR rate of $5.2073 per Mcf.  OCA St. 3 at 26.  OCA witness Miller sets the calculation of this rate forth in Table REM-4.  OCA St. 3, Exh. 3-A, Table REM-4.  The OCA’s recommendations would also result in a Supplier Storage and Peaking Charge (SSPC) of $46.66 per Mcf of “excess” demand for the Choice customers served by each supplier.  The development of this charge is shown in Table REM-5.  OCA St. 3, Exh. 3-A, Table REM-5.  OCA MB at 14

OSBA



OSBA agrees that the GCR is the price to compare for shopping customers. However, it has recommended that more costs be included than either PGW or OCA.  OSBA presents the two debated issues on this issue as: “First, should PGW’s price to compare include any costs other than costs that PGW can immediately avoid if customers convert to an alternative NGS?  Second, should PGW be allowed to include all of the costs associated with its LNG facility in the GCR or the price to compare?”  OSBA MB at 23



OSBA’s witness proposes to include in the GCR the following kinds of costs: gas commodity costs, pipeline costs, producer demand charges, receivable-related working capital carrying costs, supply-related uncollectibles costs, and, supply-related O&M, A&G, and billing costs.  The recommendation that these costs be included in the GCR is not wholly dependent on PGW’s ability to avoid margin loss.  Costs included in the BSC are recoverable by PGW from alternative suppliers, and PGW therefore faces no risk of lost margin.  OSBA MB at 24-25. 



OSBA characterizes PGW’s proposed GCR as based on simple margin costs and anti-competitive:  

PGW proposes to develop its “price to compare” on a “simple margin” basis.  PGW Statement No. 2 at 2-3.  What this apparently means is that the only costs that a customer will avoid by switching to an alternative supplier of natural gas are those costs that PGW deems that it will be easily able to shed if those customers switch to alternative suppliers.  In PGW’s view, any other costs associated with supplying gas must be included in gas distribution rates. PGW Statement No. 1 at 11. 

OSBA asserts that this produces an anti-competitive rate design.  The OSBA then contends that PGW’s:

…proposal is both inconsistent with how costs are incurred, and is inaccurate with respect to its reporting of gas supply costs as distribution costs on consumer bills.  Further, it would also create an uneven playing field for gas competition; one that would provide a strong competitive advantage for [PGW] supply.  OSBA Statement No. 1 at 15.  

OSBA MB at 23



OSBA proposes that LNG costs should be included in the GCR, and notes that PGW does not need to follow its “simple margin” approach here because it can also recover these costs through the SSPC charges.  OSBA MB at 26, Attachment 2.  OSBA attaches to its Main Brief a very helpful chart, originally presented as an exhibit by its witness on rebuttal, showing the various costs included and excluded in the GCR and the BSC by the three disputing parties.  Exh. RDK-R2: Comparison of GCR Methodologies (000).


Summary/Comparison


Following is a comparison of the costs included in the GCR and the calculated GCR rate of the various parties:




   Total/Net




Total/Net

Costs:

PGW - $335,810/$290,415 
Rate:
PGW
$5.7088/$4.9371

OCA - $306, 306/$284,548 

OCA
$5.203/$4.8374

OSBA - $375,780/$315,431

OSBA $6.3883/$5.3624

Attachment 2 to OSBA MB



The differences between the OCA and PGW in total costs is the exclusion of all LNG costs by OCA, and inclusion of Balancing Demand/Capacity Charges and Injection/Withdrawal – Balancing costs, which then appear in the BSC.  Id.



The differences between OSBA and PGW are not so simply defined, but do rest on inclusion of the same two categories as OCA (with the same BSC treatment), and the inclusion of larger dollar amounts in various other categories. Id.


Without assessment of the varying theories, OSBA’s total and net rates are the most favorable to competition because they are the highest, and, as the lowest, OCA’s are least favorable to competition.


Conclusion



First, I conclude that PGW’s LNG should be included in its GCR.  The definition that was added to Section 1307 of the Code includes it: “The term natural gas includes natural gas, liquefied natural gas, synthetic natural gas, and any natural gas substitutes.”  66 Pa. C. S. (1307 (h).  Certainly the Commission is authorized to decide what elements should be included in the definition of LNG.  In that definition I recommend that the following items from Exh. RDK-R2 be included in the GCR: Production Exps (LNG Operating Exps.), LNG and LNG Operations Expense, Non-Operating Income, and Unbilled Income, because they seem on the surface to actually be part of the LNG operations.  These items are not specified in the definition: Uncollectible Costs, A & G Billing Expense, Depreciation Expense, Taxes and Financing Costs Net of Charges, and should be excluded from the GCR.  They may be related to providing gas supply, but they are not gas costs.  As expenses, they should be included in base rates.  



The additional items or categories proposed to be included by OSBA should also be excluded from the GCR because they are not specified in the statutory definition, and are not actually gas costs.  OSBA attacks OCA as taking a narrow view of costs to be included, and relying heavily on historical precedent.  Unfortunately for OSBA, it is involved in an administrative proceeding where statutory language and precedent are very often controlling.  Although they may be related in some way to categories of costs included in the GCR, they are not true gas costs.  I recommend that the Commission direct that PGW recalculate its GCR based on these parameters.

Interruptible Rate Unbundling Approach


PICGUG leads the attack against PGW’s proposed unbundled Interruptible Transportation (IT) rates because it asserts that they are not cost-based.  PICGUG proposes an alternative set of IT rates.  OSBA joins it in partial support in its Reply Brief.  OCA supports PGW’s IT rates against PICGUG.  OTS argues in favor of PGW’s margin-based transportation rates.


OTS defines IT rates as: 

… rates designed for transportation customers who have (1) an alternative fuel capability including fuel storage for use during periods of interrupted or curtailed gas service, or (2) the ability to manage their business without gas supply during periods of interrupted or curtailed gas transportation service.

OTS MB at 15.  After reviewing PICGUG’s arguments about lack of cost basis and comparison with PECO rates, OTS states that PICGUG may present valid issues regarding these rates, but then asserts that this proceeding is not the proper forum to raise those issues:

…this proceeding is not about the level of revenue to be collected.  The proceeding is about the restructuring of current rates that were developed in a previous proceeding.  The arguments presented by PICGUG are all about the level of revenue that can or should be collected from IT customers….the Act prohibits the interclass or intraclass cost shifting in gas restructuring proceedings.

Id.


OCA agrees that if lower IT rates than PGW proposes are set in this proceeding, this would unnecessarily and improperly shift costs from interruptible to firm customers, and argues that therefore PICGUG’s proposals should be rejected.  OCA MB at 20.  



PICGUG contends that the prohibitions against inter and intraclass cost shifts in the Act may be avoided by using the allocation methodology accepted in an NGDC’s most recent base rate case.  It then argues that the Commission has had no opportunity to review, much less accept, under Section 2211(e), PGW’s underlying allocation methodology.  PICGUG RB at 4, citing PICGUG MB at 23-24.  Finally, PICGUG contends that reliance on PGW’s allocations in this rate case may not avoid cost shifting, and that therefore the Commission may engage in justifiable cost shifting to achieve just and reasonable rates.  Id. at 4-5.  I note that OCA witness Miller testified here about a cost of service study filed in PGW’s most recent base rate case at R-00017034.  OCA St. 3-R at 2; OCA MB at 21.  I do not find this argument persuasive, and do not recommend that the Commission adopt it.  


On the other hand, PICGUG argues very persuasively that the Commission has moved, through policy and precedent, from setting margin-based transportation rates to a clear statement that transportation rates should be cost based.  See Pennsylvania Public Utility Commission v. Peoples Natural Gas Company, 90 PUR 4th 504 (Feb. 16, 1988) and Re Gas Transportation Tariffs, 171 PUR 4th 496 (Aug. 28, 1996).  PICGUG MB at 10-11.



The Commission initiated transportation rates in the mid-1980’s.  At the beginning, transportation customers were few in number, and constituted a small portion of gas utilities’ throughout.  Because of this, the Commission originally relied on “simple margin” methodology for setting transportation rates.  In 1988, the Commission approved Peoples proposal to move from margin-based rates to using its cost of service study rates established as maximum transportation rates.  Supra; PICGUG MB at 10-11.


By 1996, “transportation service constituted approximately 40% of total LDC throughput, so the PUC determined that “[t]here is now no longer any reason to utilize the simple margin methodology as a surrogate for ratemaking….” Re Gas Transportation Tariffs, 171 PUR 4th 496 (Aug. 28, 1996) at 530.  Moreover, the Commission “has usually preferred to set rates upon a cost-of-service basis.”  Id.; PICGUG MB at 11.


PICGUG then argues that 

PGW’s proposed “margin-based” methodology is several steps backwards from the Commission’s approved methodology and also places PGW’s commercial and industrial customers at a competitive disadvantage as compared to other commercial and industrial customers accessing competitive natural gas supply from other NGDCs in the Commonwealth, all of whom are offering cost-based transportation rates.

PICGUG MB at 12.  It goes on to demonstrate that PECO-Gas, whose service territory adjoins PGW’s, has two transportation rates that are significantly lower than anything that PGW is offering.  Id. at 12-13.  In fact, the transportation rates that PICGUG proposes and urges that the Commission adopt for PGW are based in part on PECO-Gas rates.  PICGUG MB at 16-17.


PICGUG proposes to compress PGW’s proposed rates IT-2 through IT-8 into IT-2 through IT-4. 

Because neither PGW’s proposed interruptible transportation rates nor PGW’s interruptible sales rates (upon which the transportation rates are based) have any cost basis, the [PICGUG’s proposed] rates utilize PECO’s interruptible transportation rates and PGW's average transportation rates under Rate Schedule GTS as guides.  Id.  Specifically, PECO’s rates provide a rough guide for the smaller IT customers, while PGW’s average GTS rate provides the maximum rate for the largest interruptible customers.  Id.
Id.  However, PGW’s GTS rates are not strictly cost based, but instead are negotiated with each customer.  I cannot recommend that the Commission adopt PICGUG’s proposed transportation rates because, even though they are much lower than PGW’s, they also are not based on PGW’s costs.


OCA argues that in PGW’s recently concluded rate case, R-00017034, the cost of service study indicated that the aggregate rates of the interruptible and transportation classes did reflect its costs.  Since the “proposed IT rates are based on and reflective of the margins above the cost of purchased gas that PGW obtains from its present interruptible gas sales rates”, OCA contends that PGW’s proposed IT rates do reflect the cost of serving interruptible customers.  OCA MB at 21



OCA also argues that PICGUG’s comparison of PGW and PECO rates is flawed because it fails to compare firm service rates between the two.  OCA MB at 21. PICGUG responds that OCA compares apples and oranges. In my opinion, PECO’s transportation rates are not relevant to this proceeding.  To my knowledge, the Commission has never used the rates of one utility as the basis for setting the rates of another.  Not only costs, but many other significant variables will be different.  If PECO-Gas were a competitor of PGW, it might be reasonable to take account of its comparable rates, but it is not.  It apparently has no immediate interest in assuming that status, because PECO intervened in this case as a customer, not as a competitor, and has not participated actively.



OCA argues additionally that the customers that take service under rate GTS “are much larger than the minimum size requirement for all of PGW’s proposed new IT rates”.  OCA MB at 22.  However, the range of permissible take in the proposed new IT rates is quite large, and given that PGW is closing rate GTS, any customers of equivalent size would end up in one of the new IT rates.  OCA’s argument based on the extremely large size difference between the average throughput of the average GTS customers and the new minimum size requirements is not persuasive.


PGW asserts that it has much less experience with transportation rates than the Commonwealth’s other natural gas utilities, and that it should be allowed time to learn how to implement such rates.  The record shows that this is true.  As PICGUG states:

Most of Pennsylvania’s commercial and industrial customers have been purchasing in a competitive natural gas marketplace since the mid-1980's and transporting that gas via an NGDC at just and reasonable rates, terms and conditions.  See PICGUG St. 1, p. 20.  Today, PGW has approximately eight customers on its Rate Schedule GTS - Gas Transportation Service, which is an unusually low number when compared to other NGDCs in Pennsylvania.  Id.  While PGW implemented a Pilot Transportation Program (“Pilot”) in July 2002, PGW currently has only five customers transporting under this service.  See PGW Exhibit No. CW-10.  Accordingly, PGW’s Filing truly provides the first opportunity for customers on PGW’s system to access competitive natural gas supply similar to other commercial and industrial customers purchasing natural gas supply service outside of PGW’s service territory.  In order to provide the Company’s commercial and industrial customers the same benefits that other similarly-situated customers outside of PGW’s service territory have been receiving for almost two decades, however, PGW’s Filing must adhere to the goals of the Competition Act.

PICGUG MB at 7-8 (emphasis added).  While PGW may need some time to learn the basics of serving numerous transportation customers, it should not approach the implementation of transportation rates as an exercise in reinventing the wheel.


PICGUG argues on several grounds that PGW’s proposed IT rates would be unreasonably discriminatory.  First, PICGUG argues that PGW’s rates discriminate against its own customers as compared to PECO’s.  This argument is completely without merit.  The Public Utility Code prohibits unreasonable rate discrimination by a utility between its customers or its classes of customers.  66 Pa.C.S. (1304.  This statutory provision does not apply to differences between the rates charged by one utility as compared to those of another utility, nor does any other section of the Code make such differences unlawful.


PICGUG also asserts that the proposed IT rates are discriminatory because GTS rates are significantly lower than IT rates:

Moreover, PGW’s interruptible rates are unreasonable in light of the transportation rates currently being offered by the Company under Rate Schedule GTS, which contains both firm and interruptible transportation service.
  See Annex A, Section 1, pp. 121, 127.  Although customers on Rate Schedule GTS receive negotiated rates, the average transportation rate can be approximated at $0.309/Mcf, which is significantly lower than any of the rates proposed under Rate Schedule IT.  See PICGUG St. 1, pp. 9-10.  Rate Schedule GTS, however, provides both firm and interruptible transportation service.  See Annex A, Section 1, pp. 121, 127.  Although PGW does not secure capacity for its interruptible transportation customers, PGW must secure capacity for its firm transportation customers.  See Evidentiary Hearings Transcript of November 14, 2002 (hereinafter, “Tr. 11/14”) at 468.  Because interruptible transportation service is less reliable than firm transportation service, interruptible transportation service can be provided by the Company at a lower cost.  PICGUG St. 1, p. 10.  Under Rate Schedule GTS, however, PGW is offering firm transportation service at a significantly lower cost than interruptible service under Rate Schedule IT.  PGW offers no reason for this offering.  Id. 

PICGUG MB at 13.  Also, PGW’s minimum volumetric threshold eligibility requirements make these rates discriminatory:

Through implementation of the Pilot, however, PICGUG determined that PGW is using the “contracted for” amount as the minimum volume that a customer must transport on PGW’s system.  In other words, if a customer wants to obtain service under Rate IT-7, which is one of PGW’s lowest transport rates, the customer must transport at least 350,000 Dth of natural gas per year.  Annex A, Section 1, p. 116.  This “minimum” volume is extremely high, especially in light of PGW’s “minimum volume” of 75,000 Mcf per year under Rate Schedule GTS, which purportedly contains some of PGW’s “largest customers.”  Tr. 11/14 at 461.  Because PGW is closing Rate Schedule GTS, the “largest” customers (i.e., those that can burn between 80,000 to 350,000 Dth of natural gas per year) would be required to take service under Rate Schedule IT and burn more than triple the volume required under Rate Schedule GTS, while also paying more than double the GTS rate.  See Section III.A.2.  Because PGW provides no basis for this requirement, the Company’s proposal results in unreasonable discrimination between the customers.

PICGUG MB at 41.  I agree with PICGUG’s arguments that PGW’s proposed IT rates are internally discriminatory.  PGW’s response to this problem seems to be to close the GTS class.  However this is insufficient.  PGW should create ways to extend the benefits of its GTS rates to its other eligible industrial and commercial sales customers.

PICGUG also contends that PGW’s proposed rules and regulations would effectively prevent customers from transporting on its system. PICGUG MB at 27-44.  Many of the issues raised here are discussed in the next section on customer choice program design, or are covered by the stipulations discussed above.  I agreed above with PICGUG about the discriminatory effect of PGW’s minimum volumetric requirements.  PIGUG at 39-43.

Conclusion


PGW’s proposed IT rates are flawed.  They are demonstrably not cost based, but rather are margin based in contravention of Commission policy.  Taken with PGW’s existing GTS rates, they discriminate between rate classes.  However, PICGUG’s IT rate proposal is flawed also, and I do not recommend that the Commission adopt it.  Rather, I recommend that the Commission allow PGW’s proposed rates be implemented temporarily, and direct these issues be included in the proposed collaborative as appropriate, and that PGW propose a new set of cost-based rates and tariffs to the Commission by July 1, 2004.

II.
CUSTOMER CHOICE PROGRAM DESIGN

SUPPLIER TARIFF, RULES, REGULATIONS AND PROCEDURES


PGW states that: “The second prong of choice implementation is the establishment of a supplier tariff setting forth the rules, regulations and procedures applicable to suppliers providing natural gas sales services to PGW customers.”


To meet this need, PGW proposed an extensive “supplier tariff,” modeled after the tariffs of other NGDCs, setting forth all the rules that will be applicable to NGSs moving gas on PGW’s system for firm transportation customers.  The supplier tariff sets out rates, rules and terms and conditions for such items as supplier surety requirements, supplier coordination service fees, systems operations, reliability standards, capacity assignment and management rules, the rules associated with the issuance of operational flow orders and daily operations bulletins, and the proposed rules for imbalance tolerances, surcharges and cash out provisions.  

PGW MB at 24.


Not all the crucial elements of this prong of choice implementation are found in the “Choice tariff”.  PGW proposed rules and procedures for interruptible service customers (Rate IT) in the “Daily Balancing” (DB) portion of the General Tariff.  See PGW St. 5 at 2.  A third transportation service, GTS, has its own rules.  PGW calls this rate a “legacy” service because it has been grandfathered and will no longer be available to new customers.  In addition, customers participating in PGW’s interruptible transportation pilot program are subject to a separate tariff the DB – P tariff.  Id.

Many of the elements of the Company’s proposed Choice Supplier Tariff and interruptible service (“DB”) rules were covered by the Supplier Tariff Stipulation, or are not otherwise challenged by any party.  I recommend that the Commission should accept these as reasonable.  However, other provisions have been challenged in some respect by a party, and will be discussed below.


TETCO



TETCO generally supports PGW’s restructuring proposals:

PGW’s proposed gas restructuring program appears to be designed to ensure continued reliable access to upstream pipeline capacity necessary to serve the PGW market area.  In fact, PGW’s restructuring filing, including its Supplier Tariff, incorporates many of the features of other Commission-approved gas restructuring programs such as PGW and PECO.  (Texas Eastern St. No. 1, p. 3).  Texas Eastern submits that those aspects of PGW’s gas restructuring program which address upstream pipeline capacity issues are generally consistent with Texas Eastern’s own position on these issues as reflected in its testimony filed in prior Pennsylvania LDC restructuring proceedings and should be adopted by the ALJ and the Commission.  

TETCO MB at 3.  TETCO supports PGW’s requiring recallability of capacity assignments since PGW is proposing to require mandatory assignment of pipeline capacity currently available to firm transportation on a pro rata basis to suppliers.  It recommends that PGW require that suppliers demonstrate that they have firm capacity available at receipt and delivery points for replacement capacity to help assure availability and diversity of supplies.  Id. at 6-7.  TETCO also supports PGW’s proposals for treatment of new and renewed capacity because it appears to be designed to promote reliability.  Id. at 7-8.  Finally, TETCO supports PGW’s proposal that a collaborative/working group process be adopted following the conclusion of this proceeding, with quarterly among the interested parties to this proceeding.  It recommends that the affected pipelines (including itself) serving PGW be included in any RFP and collaborative process that are created.  Id. at 8



TETCO’s positions appear reasonable and should be approved by the Commission.  TETCO should be included in the collaborative.

OTS’s Position


OTS supports PGW’s proposed monthly and daily balancing tolerance ranges, and urges that the Commission adopt them.  OTS also takes the position that PGW’s Margin based transportation rates should be adopted.  As discussed below, OTS opposes OSBA’s proposed switching fee.  However, as discussed elsewhere, OTS argues that PGW should further unbundle its retail rates.  OTS MB at12-17

OCA’s Position


As part of this restructuring proceeding, the Act requires PGW to file a plan to provide PGW’s retail customers with an opportunity to purchase natural gas supply services from a Natural Gas Supplier (NGS) by September 1, 2003.  TA \s "66 Pa.C.S. §2212(j)" \c 1 \l "66 Pa.C.S. 2212(j)"66 Pa.C.S. 2212(j).  The Company filed its proposed customer choice plan as part of its restructuring filing.  For the most part, PGW’s customer choice program is consistent with those of other NGDC in Pennsylvania.  The OCA has reviewed the Company’s proposed customer choice program design, and generally does not oppose what the Company has proposed.


The OCA did have concerns about several issues concerning PGW’s proposed customer choice program design.  These included: (1) capacity assignment procedures; (2) accrued interest rates charged on balances owed between PGW and NGSs; and (3) the Company’s proposed exit fee.  The parties have addressed these issues through a stipulation on contested issues concerning the Supplier Tariff discussed above.  However as discussed below, OCA does agree with OSBA’s position on capacity and billing determinants.


The Company’s Supplier Tariff proposes a number of penalties and fees associated with the provision of service by NGSs.  The major penalties are associated with gas delivery imbalances and failures to comply with PGW-issued Daily Operation Bulletins (DOBs) and Operational Flow Orders (OFOs).  Supplier Tariff Rule 9.12.  The tariff also contains provisions for switching fees (Supplier Tariff Rule 6.1.E), exit fees (Gas Tariff ( Pa.P.U.C. No. 2, Exit Fee Rider), migration riders (Gas Tariff ( Pa.P.U.C. No. 2, Migration/Reverse Migration Rider), and supply pool administrative fees.  Subject to the Stipulation of the parties on the Company’s proposed Exit Fee, the OCA submits that the Company’s proposed penalties and fees are commensurate with those charged by other Pennsylvania NGDCs and are therefore reasonable.  OCA St. 1 at 17.


The OCA does take issue with a proposal on switching fees raised by the Office of Small Business Advocate (OSBA) in its direct testimony and amended in its surrebuttal testimony.  This issue is addressed in more detail below.

Switching Fee


In its initial filing, the Company proposed that a $10.00 switching fee per customer be imposed upon NGSs for customers who switch suppliers after their initial enrollment.  Supplier Tariff Rule 6.1.E.  There is no switching fee assessed for the initial enrollment.  Id.  The OCA does not oppose the Company’s proposal.


tc "C.
Switching Fee" \l 2
 The OSBA opposes PGW’s proposal, and submits that this proposal is one more example of PGW discouraging competition in retail gas supply.  If this is true, any anti-competitive impact would be de minimis.  OSBA itself characterizes this as a relatively minor issue. OSBA MB at 32



The OSBA contends that its proposal for the treatment of switching fees will accomplish the aims of PGW’s proposal, without creating an even greater competitive advantage for utility gas supply, and respectfully recommends that the Commission adopt the proposal set forth below:

[OSBA] recommend[s] that any applicable switching fee apply to customers and not suppliers, which will probably be a more effective mechanism for deterring customers from making frequent changes in suppliers.  Second, in the event that a customer's supplier fails or refuses to provide service, the customer should be exempt from the switching fee, regardless of whether he chooses an alternative supplier or PGW SOLR service.

OSBA Statement No. 3 at 11; Id.



OTS, OCA, and also PGW, oppose this proposal.  OCA’s argument reflects a correct understanding of both PGW’s and OSBA’s proposals.  


In his direct testimony, OSBA’s witness apparently misunderstood the Company’s proposal.  He mistakenly thought that the switching fee was charged to customers and not to NGSs.  OSBA St. 1 at 21.  He then proposed that the switching fee should also be charged for customers returning to Supplier of Last Resort (SOLR) service.  Id.  



OCA’s witness pointed out, since PGW’s switching fee is to be assessed to NGSs, adoption of the OSBA’s proposal would lead to the absurd result of PGW charging itself a $10 switching fee for every customer that returned to SOLR service.  OCA St. 1R at 5.  OCA also set forth several valid reasons why a switching fee should not be imposed when a customer returns to SOLR service.  OCA MB at 3-4


In surrebuttal testimony, OSBA agreed that it is unfair to impose a switching fee in a situation where a customer’s supplier defaults.  OSBA St. 3 at 11.  It also acknowledged that it is pointless for PGW to charge itself a switching fee.  Id.  OSBA then offered up a new proposal on switching fees as part of its surrebuttal case, namely that any applicable switching fees be charged to the customer, and not to the NGS.  It also proposed that, in the event of a supplier default, that a customer returning to SOLR service should be exempted from the switching fee.  Id.  OCA opines that:

…the Act provides for several important consumer protections, not the least of which is the provision of SOLR service.  The Commission has not approved a switching fee for return to SOLR service for any NGDC in Pennsylvania.  Nor has the Commission approved a switching fee for customers who return to Provider of Last Resort Service (SOLR) [for any Electric Distribution Companies that have switching fees].  The OSBA’s proposal would impose an unnecessary and unreasonable charge on persons seeking to return to this regulated service.  As OCA witness LeLash testified, customers should not be hindered in any way from returning to this service.

OCA MB at 5.  I agree, and I recommend that the Commission reject OSBA’s switching 

fee proposal, and adopt PGW’s proposed switching fee.


OSBA’s Position

tc "A.
PGW Capacity Assignment and SSPC Billing Determinants" \l 2
OSBA disputes PGW’s capacity assignment methodology and its SSPC billing determinants:

The essence of PGW’s restructuring program design is that it will assign its FT pipeline capacity to alternative NGSs, while retaining control of the storage and load balancing functions.  PGW then proposes to impose a Supplier Storage and Peaking Charge (SSPC) on NGSs associated with the provision of storage and load balancing charges.  While the OSBA notes that requiring the assignment of pipeline capacity and the lack of flexibility for load balancing services will reduce the attractiveness of this market to alternative NGSs, the OSBA takes issue with two aspects of PGW’s proposal: the methodology for determining how much capacity will be assigned to NGSs, and the basis for the billing determinant for load balancing services.

OSBA MB at 27



OSBA’s basic quarrel with PGW’s methodology is that it proposes to assign FT capacity in proportion to the design day demand of the customers served by the NGS, and thereby fails to reflect what OSBA opines to be the dual purposes of pipeline capacity.  “Pipeline capacity is needed to deliver the annual volume of gas needed to serve the customers, as well as to meet peak demands of the customers.”  OSBA Statement No. 1 at 10.  Therefore, OSBA argues that “Assigning pipeline capacity only in proportion to peak day demand may result in an assignment that does not provide sufficient capacity to meet the annual volumetric requirement of the customer group.”  OSBA Statement No. 1 at 11.  OSBA contends that PGW’s methodology is problematic not only in theory but in actual practice for a specific set of customers on its system in that it will not assign sufficient capacity to meet the annual volumetric requirements of non-heating general service customers.  OSBA Statement No. 1at 11; see also Exhibit RDK-2.  OSBA MB at 27-28



OSBA asserts that “PGW’s method for assigning pipeline capacity needs to be modified to assign more capacity to higher load factor customers, and less capacity to lower load factor classes.”  OSBA MB at 28



PGW proposes to impose the load balancing charge in proportion to the design day demand of the NGSs customers.  OSBA argues that “PGW’s method for billing NGSs for load balancing services needs to be modified to reduce charges for high load factor customers, and increase charges for low load factor customers.”  OSBA asserts that “Load balancing costs are not incurred in proportion to peak day demand.”, and that the higher the load factor , the lower the need for load balancing services.  “For example, the hypothetical 100 percent load factor customer requires no load balancing services at all, yet under PGW’s proposal, that customer will face a stiff charge for load balancing services.” OSBA Statement No. 1, pages 13-14.  Id.  OSBA’s witness:

Mr. Knecht proposes that the capacity assignment procedure for pipeline capacity reflect both the annual volumetric and peaking functions of pipeline capacity.  Mr. Knecht recommends that each NGS be first assigned FT pipeline capacity that is sufficient to meet the annual volume requirements of the NGS customers.  This assignment insures that each NGS will have sufficient pipeline capacity to meet its annual volume requirements.  Second, Mr. Knecht recommends that PGW’s pipeline capacity that exceeds PGW’s annual volume requirements be assigned to NGSs in proportion to the “excess” demand of the NGSs customers; i.e., the design day demand of the customers in excess of the average annual requirements.  OSBA Statement No. 1 at 12.  [Mr. Knecht provides a table showing the implications of this method on a class by class basis.  OSBA Statement No. 1 at 14; see also Exhibit RDK-2.]

OSBA MB at 29.  The only other party that addresses this issue, OCA’s witness Mr. Miller, agrees with Mr. Knecht’s proposal.  OCA Statement No. 3-R at 4; see also OCA Statement No. 3-S at 6; see also OCA MB at 24.



With respect to SSPC billing determinants:

Mr. Knecht recommends simply that the SSPC be based on “excess” demand rather than peak demand.  OSBA Statement No. 1 at 14.  That is, an NGS would pay for storage services based on its customer group's difference between the design day demand and their average day demand.  Again, this proposal requires no more information than PGW’s proposal.  Moreover, this approach will not incorrectly impose large load balancing charges on relatively high load factor customer groups who require much less load balancing service than low load factor customers.  OSBA Statement No. 1 a t 14. 

OSBA MB at 30.



In its Reply Brief, PGW argues against this proposal by contending that it “is inconsistent with the manner in which [it] buys upstream capacity and incurs the balancing and storage costs and is unfair to larger commercial customers.”  PGW RB at 35



It is important that PGW recover its costs.  However, in designing rates, consideration should be also be given to charging customers based on the costs that they cause, not only how PGW incurs costs.  Moreover, I fail to see how this would be unfair to larger commercial customers, and PGW provides no basis for this contention.  I recommend that the Commission adopt the OSBA/OCA proposal.

Supplier Imbalances and Penalties

tc "B.
Supplier Imbalances and Penalties


" \l 2

To reliably serve its customers, an NGDC must impose certain requirements on the delivery of natural gas by NGSs to its city gate.  In the case of PGW, since it proposes to retain control of the load balancing function, the NGSs must deliver gas either to the city gate or to PGW’s storage facilities.  Deliveries must reasonably be in balance with the demands of the customers served by the NGS, and with the expectations of the NGDC.  However, because the NGDC retains operational flexibility, it will typically allow a range for natural gas deliveries, within which an NGS does not incur substantial penalties for noncompliance.  Beyond that range, substantial penalties should be imposed to prevent NGSs from causing the NGDC’s customers to bear the costs of NGS noncompliance.  OSBA MB at 30.  Cashing-out involves procedures to rectify various imbalances at the end of a specified time period.  These procedures themselves are not controversial.


OTS



In proposed Rate Schedules DB and GTS, PGW is proposing a daily tolerance range of plus or minus 5% and a monthly imbalance tolerance of 2.5%.  The Philadelphia Industrial and Commercial Gas Users Group (PICGUG) is of the opinion that the proposed daily and monthly balancings are too restrictive and instead is recommending a daily range of 10% and a monthly range of 5%.
  After reviewing the two different balancing proposals of PGW and PICGUG, OTS is of the opinion that PGW’s proposal is appropriate and should be adopted by the Commission.


In order to properly determine the appropriate balancing tolerances, it is necessary to define balancing, in which OTS witness Gruber defined as follows:

Balancing is the management of natural gas deliveries and

usage.  Balancing may be done on a monthly or daily basis.

In the case of over supply the distribution company absorbs
   

the excess gas and when it is under supplied the distribution

company makes up the necessary gas needed by the customer.

Accordingly, the tolerance range for balancing affects retail gas customers because “balancing” is the natural gas distribution company’s (NGDC) way of using the gas and transportation capacity assigned to 1307(f) customers to provide service to transportation customers.
  That is “The NGDC will supply the additional gas needed when a transportation customer under-delivers, and it will absorb the excess gas delivered when a transportation customer over-delivers.”
  The tolerance range is the range under which a transportation customer can carry over an imbalance to the next period without penalty.



OTS opines that, consequently, the dispute between the parties is very simple:

The lower the tolerance range the lesser the amount the transportation customer can be out of balance before penalties are invoked, and the higher the range the greater the amount the transportation customer can be out of balance with its gas supplies before penalties are invoked.  



OTS states that in response to the dilemma of attempting to foster both the growth of transportation and ensuring that sales customers do not absorb the cost for such growth, the Commission promulgated regulations at 52 Pa. Code Section 60.4(b) TA \l "52 Pa. Code Section 60.4(b)" \s "52 Pa. Code Section 60.4(b)" \c 2 , which provide that “there shall be a rebuttable presumption in a proceeding governed by 66 Pa. C.S. Section 1307 TA \l "66 Pa. C.S. Section 1307" \s "66 Pa. C.S. Section 1307" \c 2  (relating to sliding scale of rates; adjustments) that natural gas supply fixed costs relating to transportation customers may not be recovered from sale customers.”  OTS opines “that to the extent that there is any balancing above plus or minus 0%, sales customers are paying for the transportation customer’s ability to over or under deliver gas.”



The Commission has approved reasonable tolerance ranges for balancing requirements.  OTS asserts that “the 2.5% and 5% ranges proposed by PGW are reasonable, foster transportation, and minimize the financial exposure of the sales customers.”
  It asserts to the contrary that the tolerance ranges advocated by PICGUG may foster transportation, but they significantly increase the financial exposure of PGW’s sales customers. OTS also argues that it is certain that to the extent that PGW is liable for transportation customers’ imbalances, the payment for that liability will fall to retail customers, and the higher the tolerance ranges, the more that retail customers are at risk.  “Most important, since PGW is a cash flow utility the risk for liability is greater than that associated with the other gas utilities in Pennsylvania.”



PICGUG points out that PGW has set monthly balancing tolerances that are half of those allowed for GTS customers. PICGUG argues that “PGW’s upstream pipeline suppliers do not have balancing requirements”, thus “one cannot say with any certainty whether transportation daily imbalances over a 5% tolerance range will cause retail customers to pay for the ability of transporters to over or under deliver gas.”
  PICGUG describes the experience of one of its members that is a GTS customer, and posits the negative impact on it of the penalties if it were a DB customer.  PICGUG also argues that PGW has presented no analysis in support of the lower tolerances, nor any showing that they are just and reasonable.  PICGUG MB at 29-33



I disagree with PICGUG that PGW has not presented any reason why the DB tolerances are just and reasonable.  PGW is concerned with maintaining balance on its system, and wants to create a strong incentive for transportation suppliers to meet its balance requirements.  As of now, PGW has experience with the GTS customers, which are few in number.  Now that PGW has opened its system to competition, transportation customers may be numerous, and represent an unknown.



I agree with OTS that “the 2.5% and 5% ranges proposed by PGW [for rate DB] are reasonable, foster transportation, and minimize the financial exposure of the sales customers.”  These ranges are therefore in compliance with the Commission’s regulations at 52 Pa. Code Section 60.4(b).



While the OSBA does not oppose imposing penalties on NGSs for failure to comply with delivery tolerances, the OSBA argues that PGW proposes to unfairly impose much more severe restrictions on suppliers for retail customers than on suppliers for transportation customers.  OSBA asserts that “Supplier imbalances for retail customers impose no different costs on PGW than supplier imbalances for transportation customers. [PGW has responded that it is easier for retail suppliers to meet requirements than transportation suppliers. PGW St. R at 10.]  The balancing requirements and the fees imposed should reflect costs incurred by PGW associated with imbalances, not the relative ease of complying.”  OSBA Statement No. 3 at 12.  Finally OSBA asserts that “PGW’s proposal is… discriminatory against NGSs that wish to serve retail customers.”  OSBA Statement No. 1 at 19-20; OSBA MB at 30-32.



PGW explains that these differences were carefully designed to create appropriate incentives for NGSs to accurately nominate and deliver gas supplies to PGW’s city gate:

Because of the very different nature of the service provided, PGW proposed different imbalance tolerances, surcharges, penalties and cash outs for the Choice Supplier Tariff and the Interruptible Rate (“DB”) Tariff.  Under the Choice Supplier Tariff, a supplier is required to deliver 100% of its “Daily Delivery Quantity” (“DDQ”) on a daily basis.  The DDQ will be established by PGW based on its own analysis of customer demand as much as a month in advance.  Significantly, if a choice supplier delivers its DDQ, it will not be subject to any penalty, regardless of the level of gas that its customers actually use.  If it fails to deliver the DDQ, however, PGW proposes a $50 per decatherm penalty.  In addition, the supplier would be responsible for all incremental costs of not delivering the DDQ.

The proposed imbalance tolerances and surcharges for customers taking service under rate IT are different, owing to the differences in the nature of the service.  Suppliers serving customers taking service under Rate IT will be required to nominate delivery amounts on a day-ahead basis.  The supplier will then be required to deliver the amount of natural gas actually used by the Supplier’s customers.  A daily variation of ( 5% will be permitted.
  Imbalances over the allowed tolerances will be charged an imbalance surcharge of $.50/Dth.
  Imbalances remaining at the end of the month will be reconciled (i.e., cashed out) as follows:

	Imbalances up to 2.5%
	Carried forward to next month

	Over deliveries greater than 2.5%
	Purchased by the Company at lower of:  1) 75% of the average of the two lowest Daily Monthly Index Prices for that month; or 2) 75% of the Company’s lowest incremental supply cost for the month

	Shortfalls greater than 2.5%
	Purchased by Supplier at the higher of:  1) 150% of the average of the two highest Daily Market Index Prices for the month; or 2) 150% of the Company’s highest incremental supply cost for the month


PGW MB at 30-31.


PGW has presented reasonable differences between programs that justify different treatment of the suppliers participating in them.  OSBA focuses on differential treatment, but dismisses the fact that the affected suppliers are not similarly situated.



PICGUG has also attacked PGW’s proposed intra-day gas supply nomination process as reserving too much discretion to the Company, and its eligibility requirements for rate IT as being too high.  PGW asserts that it must retain control over the intra-day nominations to ensure the integrity of its system.  It defends its eligibility requirements for rate IT as justifiably cautious in the face of ensuring it has the capability to coordinate multiple customers taking IT service on an individual basis.  PGW states that it will be willing to consider revising the threshold once it gains experience with this coordination.  PGW MB at 27-28; PICGUG MB at 35-38



I recommend that PGW’s proposals be accepted, but that these issues be included in the collaborative process.
Tariff Issues Pertaining to Chapter 56 and Customer Protectionstc  \l 2 "A.
Tariff Issues Pertaining to Chapter 56"


tc  \l 31 ".
Introduction"Under the Natural Gas Choice Act (the Act), PGW is required to convert, among other things, its existing accounting, billing, collection, and other systems and procedures to comply with the requirements applicable to jurisdictional natural gas utilities and the applicable rules, regulations and orders of the Commission.  TA \s "66 Pa. C.S. §§ 2212(h)(1)" \c 166 Pa.C.S. 2212(h)(1).  Of particular importance here, PGW is required to meet the requirements of Chapter 56, which contain the Commission’s regulations regarding standards and billing practices for residential utility service.  These changes must take place within the context of a key policy of the Act -- customer service and consumer protections and policies in existence must be maintained, at a minimum, at the same level of quality.  TA \s "66 Pa.C.S. §2206(a)" \c 1 \l "66 Pa.C.S. 2206(a)"66 Pa.C.S. 2206(a).  It may be considered that Section 2203(7) (“continue the level and nature of consumers protections…to assist low-income retail gas customers to afford natural gas services”) comes into play.  In this restructuring proceeding, as part of bringing its practices and procedures into compliance with Chapter 56, PGW has proposed a new tariff.  PGW argues that its proposed tariff meets the requirements of the Act and Chapter 56.


PGW asserts that it has not only maintained but improved the level and quality of its customer service and protections, emphasizing improved access to its call center, improvements in billing and collections, and efforts in employee training:

As the record in this proceeding reflects, back in July of 1999, PGW encountered a support systems meltdown in converting from its traditional legacy system to a new [computerized] system known as the BCCS, and many of the functions of the legacy system which enabled routine customer service activities were lost in the transition.
  As a result of the transition, PGW’s CRP customers were essentially omitted from PGW’s system resulting in an inability to bill, collect and respond to these customer issues.  PGW’s functionality necessary to process payment arrangements for payment troubled customers was lost and thousands of exceptions were created in its billing system.  Overall, PGW’s billing, collection and customer care functions were in a state of almost complete disarray during this period…

In the spring of 2000, PGW’s former management was replaced with new interim management and PGW began the long road back to something resembling a normal operation.  Over time, PGW was able to bring CRP customers back into its BCCS systems, resume normal and timely billing, reduce the exceptions in the billing system down to typical levels and re-educate its work force.  By the end of the summer of 2001, PGW was exceeding its historical or pre-Act performance in all customer service areas.

…. With the assistance and insistence of the Commission’s BCS [Bureau of Consumer Services], PGW dramatically improved the access to its call center.  In August of 2000, apparently 56% of incoming non-emergency calls were being abandoned and the average time to answer a call was 9 minutes and 27 seconds.  In contrast, in January and February of 2002, the abandoned call rate had dropped to 1% and the average time to answer a call took nine seconds.
  Finally, PGW has continued to improve its ability to track payment arrangements, account for write-offs and accept credit card and check payments.

PGW MB at 60-63.  PGW contends that any controversy as to its compliance with the service requirements standards of the Act should end based on this recitation.  OCA witness Alexander acknowledged on cross-examination that PGW has improved its call center access.  



However, PGW ignores here the many improvements needed to its field services, particularly its metering and meter reading services, which are the subject of its Field Operations Initiative (FOI) included in the Settlement recently adopted by the Commission.  These improvements are to be in place by September 1, 2003, so in this area, PGW is not now in compliance.  The improvements included in the FOI, particularly in metering services are sorely needed.  The citizens of Philadelphia certainly deserve better than the quality of service in metering and meter reading than they have been receiving.


PGW also asserts that the proposed tariff it has submitted in this case, which serves the purpose of “transitioning” to Chapter 56 regulation, is fully compliant with Chapter 56.  Further, in any case, it has promised many times to faithfully comply with Chapter 56 going forward from September 1, 2003.  PGW MB at 62.  PGW also contends that it need not include specific provisions of is previous tariff which allegedly give customers better protection than the provisions of Chapter 56.  It argues that this would subject it to a different, more stringent standard than has been applied to other utilities.  Of course, PGW has pointed out how different it is from other utilities, and this is one of those areas, of a different standard may be justified.


Both OCA and CEPA assert that PGW’s proposed tariff is inadequate to meet the requirements of the Act and the Commission’s Chapter 56 regulations:

Specifically, PGW’s proposals are not fully compliant with the requirements of Chapter 56 in some instances, and in other instances remove important consumer protections that currently exist for PGW’s customers.  Additionally, in many instances, PGW’s proposed tariff does not provide the proper level of specificity to allow either the public or the Commission to determine that PGW’s future practices will be in compliance with Chapter 56.

As such, the OCA submits that the Commission should direct that PGW file revised tariffs with its compliance filing.  PGW’s revised tariff should restore historical consumer protections that PGW has eliminated, modify other provisions to be fully compliant with Chapter 56, and provide the proper level of specificity to demonstrate compliance with the minimum requirements of Chapter 56.  Id. at 30-31.

OCA MB at 25; accord, CEPA MB at 4-5.



Following are partial quotes historical consumer protections that OCA argues must be retained: 

Current tariff Section 3.51.b -- Credit Standards -  The current tariff Section 3.51.b contains more exceptions to security deposit requirements than required by TA \s "Chapter 56.31" \c 4 \l "52 Pa. Code  56.31"Chapter 56.31, et seq.  


Current tariff Section 4.21 to 4.22 -- Termination - PGW’s current tariff (Section 4.22) establishes a 14-day notice period for the written notice of termination.  The proposed tariff (Section 5.3.A) reduces this time frame and establishes a 10-day notice …The current tariff (at Section 4.21) also requires a reminder notice before the actual termination notice and the proposed tariff eliminates this reminder notice. 


Current Tariff Section 4.24 -- Termination - The current tariff (Section 4.24) requires at least 2 attempts at contact, 7 days after the initial termination notice and 72 hours prior to termination.  The proposed tariff (at Section 5.3.B) eliminates one of these contact attempts.

Current Tariff Section 4.31.a., 4.31.d, 4.31.e -- Medical Certification for Medical Emergency - The current tariff (Section 4.31.a) provides greater rights to customers in that it allows a customer with a medical condition to obtain a medical certification from a physician within 7 days from the date that PGW is informed about the medical emergency.  The proposed tariff (Section 5.5 and 5.5.A) requires a physician’s certification within 3 days after an initial notification….

OCA St. 4 at 20-22; OCA MB at 29



Following are quoted sections of OCA’s Main Brief comparing sections of the proposed tariff to similar sections of Chapter 56: 

For example, PGW’s procedures for medical certifications seem inconsistent with the Commission’s requirements and require more of customer than does the Chapter 56 procedure.  The OCA submits that PGW’s tariff must comply with both the letter and spirit of Chapter 56.  OCA St. 4 at 15.  PGW must make necessary changes to meet these requirements….

PGW’s Restructuring Tariff, Section 5.5.C pertains to termination of service when a medical certification is incomplete.  If PGW receives an incomplete medication certification, it will notify the customer, who will have three days to complete the medical certification or PGW will resume termination proceedings.  Restructuring Tariff at 34.  This tariff provision further states that service will not be restored based on an incomplete certification.  Id.  Contrary to PGW’s Restructuring Tariff provision, TA \s "Section 56.114(1)" \c 4 \l "52 Pa. Code 56.114(1)"Section 56.114(1) of the Commission’s regulations provides that “if no length of time is specified or if the time period is not readily ascertainable, service may not be terminated for at least 30 days.”  52 Pa. Code 56.114(1)….

PGW witness Randy Gyory states that Section 5.5.C of PGW’s Restructuring Tariff must be “read in conjunction” with Chapter 56.  PGW St. 3R at 12.  If Mr. Gyory’s reasoning is accepted, customers and customer service representative would have to have both PGW’s tariff and the Commission’s Chapter 56 regulations available when determining customer rights. Moreover, if the Commission approves this provision of PGW’s Restructuring Tariff, PGW will be able to resume termination proceedings or refuse to restore service within three days if the medical certification does not include the length of time, when, according to the Chapter 56 regulations, the customer has 30 days to provide this information to PGW.  This is inconsistent with the Chapter 56 regulations….

Section 5.5.D of PGW’s Restructuring Tariff allows PGW to conduct a preliminary investigation of a medical certification to determine whether the certification is fraudulent or invalid.  Restructuring Tariff at 32.  This section further provides that if PGW determines that the certification is invalid or fraudulent, PGW may resume termination proceedings or refuse to restore service to the customer.  Id.  The OCA submits that the Chapter 56 regulations specify a limited verification procedure and prohibit a utility from terminating or refusing to restore service to a customer without Commission approval.  See OCA St. 3 at 24.  

Pursuant to Chapter 56, a utility may verify a medical certification by calling the physician; however, before a utility can proceed with termination proceedings, based on the grounds of a fraudulent certificate it must challenge a medical certification by means of a petition to the Commission seeking a waiver of the medical certification provisions.  TA \s "52 Pa. Code § 56.113" \c 452 Pa. Code  56.113, TA \s "56.118(a)(1)" \c 4 \l "52 Pa. Code 56.118(a)(1)"56.118(a)(1).  While the petition is pending, a utility must continue to provide service to the customer while a final Commission adjudication is pending.  TA \s "56 Pa.  § 56.118(b)" \c 4 \l "56 Pa. Code 56.118(b)"56 Pa. Code  56.118(b). 

PGW witness Randy Gyory alleges that Section 5.5.D of PGW’s Restructuring Tariff is consistent with TA \s "52 Pa. Code § 56.113" \c 452 Pa. Code 56.113, which allows a utility to call the physician to verify a medical certification.  PGW St. 3R at 11.  Additionally, PGW witness Gyory testified that PGW would not petition the Commission as to the validity of a medical certification before terminating or refusing to restore service.  Tr. 584.  Contrary to PGW’s claims, the language of Section 5.5.D is not consistent with the Chapter 56 regulations cited above. 

Moreover, PGW’s tariff does not contain a provision as to the right of the affected party to appeal the decision.  See TA \s "52 Code § 56.118(d)" \c 4 \l "52 Pa. Code 56.118(d)"52 Pa. Code 56.118(d)….

OCA MB at 30-31.

 

CEPA, in its Main Brief at 8-31, challenges many of these same sections, and many others.  In particular, at 17-18, CEPA raises two issues that may be peculiar to PGW, namely Condition of Service Payment Gas Charges Which Accrued More than Four Years Ago, which relates to PGW’s ability to place liens against properties for non-payment of tenant’s (as opposed to the owner’s) bills, and Failure to Distinguish Between Theft of Service and Users Without Contract.



I agree with PGW that the Act does not require it to retain specific identical tariff provisions to maintain the same level of customer protection.  On the other hand, a number of omissions and changes taken together may add up to a deterioration of these protections.  I also agree that PGW does not have to repeat Chapter 56 provisions word for word, or incorporate them by reference, although both of these would be safe ways to proceed.  Moreover, the Commission should avoid approving tariff provisions that can be applied in the future to be significantly different than Chapter 56 provisions.


On the other hand, I agree with Mr. Alexander who testified: 

…this proceeding is to result in a Commission finding that PGW has made the necessary changes to comply with the mandates of the Act.  It is only proper to base such findings on evidence of the Company’s compliance and understanding of its obligations, as demonstrated through its tariff.  A promise of compliance is not enough for these critical consumer protections.  OCA St. 4-S at 5.

OCA asserts that PGW should be directed to file a revised tariff with its compliance filing that contains sufficient detail to ensure that PGW understands its obligations under Chapter 56 and has procedures sufficient to comply with these requirements. 



As a better alternative, I recommend that the Commission form a collaborative group chaired by appropriate Commission personnel, and including personnel from the Bureau of Consumer Services, and including PGW, OCA and OTS, to ensure that an appropriate and compliant set of tariffs is produced.

Customer Service Centers (CSCs)



SEIU is the authorized representative for more than 1,000 employees of Philadelphia Gas Works (PGW).  SEIU intervened in this proceeding on July 11, 2002, to represent the interests of its members, as employees, customers, and retirees of PGW.  However, SEIU’s evidence and arguments are cast in terms of concern over customer service, particularly service to PGW’s low-income customers.  SEIU MB at 2-4



When the legislature adopted the Act, and when its provisions relating to PGW went into effect in July 2000,

PGW ha[d] eight customer service centers (CSCs) that provide[d] a full range of services for its customers.  The CSCs primarily serve low-income customers and senior citizens, since certain services provided for those customers are available only at the CSCs.  Specifically, a low-income customer must apply for the Customer Responsibility Program (CRP) at a CSC, and a senior citizen must apply for the Senior Citizen Discount (SCD) at a CSC.  SEIU Exhs. 1 and 2.  In addition, the CSCs allow customers to pay their bills in cash, arrange for payment agreements, apply for LIHEAP, and reconnect service after a termination.  SEIU St. 1 at 2-3.  These services also are used almost exclusively by low-income customers.  Id., at 4.

SEIU MB at 2-3 (Emphasis added).



However, in January 2002, PGW began making changes in the operation of the CSCs.  In January, it began by cutting back the days that each CSC was open, to only three or four days per week.  Id., at 3.  Thus, in January the CSCs were open a total of only 944 hours – a 25 percent reduction from the level of service provided as of July 2000, when the CSCs were open 5 days a week, 8 hours a day.  Id.


In June 2002, PGW further reduced the level of operation of the CSCs.  Effective June 1, PGW closed two CSCs completely and kept the other offices open just three or four days per week.  As a result, on most days, there are only four CSCs open, when there used to be eight.  SEIU St. 2 at 4.  The effect was that in June 2002, the CSCs were open just 656 hours – a 50 percent reduction from the level of service provided as of July 2000.  SEIU St. 1 at 3-4.



SEIU asserts that the closures and cutbacks are prohibited by the Act.  Specifically, SEIU relies on two provisions of the Act:


The Choice Act requires the Commission to ensure that the quality of service provided by PGW does not deteriorate as Pennsylvania moves toward a restructured utility marketplace.  Specifically, the Choice Act states:  “Customer service and consumer protections and policies for retail gas customers shall, at a minimum, be maintained at the same level of quality under retail competition as in existence on the effective date of this chapter.”  66 Pa. C.S. § 2206(a) TA \l "66 Pa. C.S. § 2206(a)" \s "66 Pa. C.S. § 2206(a)" \c 2 .  


In addition, the Act contains an additional protection for low-income customers, when it states: “The commission shall, at a minimum, continue the level and nature of the consumers protections, policies and services within its jurisdiction that are in existence as of the effective date of this chapter to assist low-income retail gas customers to afford natural gas services.”  66 Pa. C.S. § 2203(7) TA \l "66 Pa. C.S. § 2203(7)" \s "66 Pa. C.S. § 2203(7)" \c 2 .

SEIU MB at 5 (emphasis added).



SEIU then contends that the Commission has the authority under Section 1505 of the Code, 66 Pa. C. S.§1505, to order PGW to reopen the CSCs that it has closed, and to keep all of its CSCs open for a full day, 5 days week.  Section 1505 provides:

§1505.  Proper Service and Facilities Established on Complaint; authority to order conservation and load management programs

General Rule - Whenever the commission, after reasonable notice and hearing, upon its own motion or upon complaint, finds that the service or facilities of any public utility are unreasonable, unsafe, inadequate, insufficient, or unreasonably discriminatory, or otherwise in violation of this part, the commission shall determine and prescribe, by regulation or order, the reasonable, safe, adequate, sufficient, service or facilities to be observed, furnished, enforced, or employed, including all such repairs changes, alterations, extensions, substitutions, or improvements of facilities as shall be reasonably necessary and proper for the safety, accommodation, and convenience of the public.

(
66 Pa. C.S. § 1505(a) TA \l "66 Pa. C.S. § 1505(a)" \s "66 Pa. C.S. § 1505(a)" \c 2 .



PGW has consistently asserted that to obtain the relief it sought in the testimony it filed, here specifically regarding the field offices, SEIU should file a complaint.  I agree.  SEIU’s reliance on Section 1505 makes it clear that PGW is correct in this regard.  To come under the authority of the corrective powers of Section 1505, there must first be a complaint proceeding or an investigation on the Commission’s own motion, and a finding that service is inadequate.



This is a proceeding under the Natural Gas Choice and Competition Act (the Act).  66 Pa. C.S. (2201, et seq.  The Act requires that PGW file a restructuring plan, and several related plans for coming into compliance with Commission regulations, and while quality of service is definitely at issue, there is no presumption that PGW is providing inadequate service.  Rather the focus of the act is that quality of service not decline as a result of restructuring.  As a matter of due process, I do not believe that I could make a finding of inadequate service in this proceeding, nor do I recommend that the Commission do so.



PGW has consistently asserted that the management decision to close the CSCs and restrict hours of operation was not part of restructuring.  Rather it was responding to a Management Audit conducted at the behest of the Commission and adopted by it.  The Audit was in fact included in the record of one of PGW’s recent rate cases.  PGW conducted a study as recommended, and in response to statistics and comments included in the audit, began closing and restricting hours of operation of the CSCs as a cost-cutting measure.  However, as SEIU has pointed out, a large portion of the projected labor costs to be saved were not achieved, because CSC employees were transferred to PGW’s call center, thereby greatly improving performance at the call center.  Improvement of the performance at the call center had been another focus of Management Audit.  Transfer of a group of employees from one service activity to another could be considered a restructuring action, but it was not presented that way.



Still, we must apply the directions of the Act that:  “The commission shall, at a minimum, continue the level and nature of the consumers protections, policies and services within its jurisdiction that are in existence as of the effective date of this chapter to assist low-income retail gas customers to afford natural gas services.”  66 Pa. C.S. §2203(7) TA \l "66 Pa. C.S. § 2203(7)" \s "66 Pa. C.S. § 2203(7)" \c 2 .  When the Act became effective, in either 1999 or 2000, PGW had 8 CSCs open and in operation.  PGW customers are required to apply for entry into the CRP program and the Senior Citizen Discount (SCD) program, both of which assist low-income customers to afford gas service, at one of its CSCs.  I opine that in order to comply with these provisions of the Act, PGW must either keep its CSCs open and available to provide these services to its low-income customers, or provide other means to make these programs available.  I note also that applications for LIHEAP funds are efficiently and effectively filled out and filed at CSCs, and that PGW has reopened two of its offices this winter to process these applications.  This is a tacit admission to the value and effectiveness of the CSCs.


I acknowledge PGW’s assertion that SEIU’s true interest in this case is protection and promotion of union interests, and not representation of customer interests, and I agree.  Protestations of concern for customers are most likely based on union interests, to wit: 

Indeed, when question whether subcontractors could be used fulfill a role of the district office, witness Lennox …emphatically stated over the objection of his own counsel:

I will answer it Your Honor.  I’m a union representative.  And yes, I am against subcontractors.

However, it is good to remember that many PGW employees are also PGW customers.


Conclusion


This is not merely a matter of management discretion.  This is a matter of compliance with the Act with regard to customer services.  I do not conclude that PGW must keep its CSCs open to meet the requirements of the Act.  I do conclude that, if it is to close any or all of its CSCs so as to limit availability of certain services, such as enrollment in CRP, to become CAP, PGW must find effective alternative ways to provide these services to its customers.  There is insufficient evidence of such alternatives in the record to allow me to conclude that these are available.  Such alternatives might include the use of community-based organizations, or effective consumer education programs using periodic mailing campaigns, etc.


PGW’s Senior Citizen Discount (SCD)



Since 1973, PGW has had a special rate for senior citizens, defined as those who are age 65 and older, who apply for the program.  PGW Exh. CC-4, p. 1.  The application must be made in person at one of PGW’s customer service centers, and include proof of the person’s age and proof that the person is the customer of record.  Tr. 714-15; SEIU Exh. 1.  PGW presently offers a senior citizen discount of 20% to eligible senior citizens.  The customers are provided the discount, regardless of their income.  PGW estimates that its Senior Citizen Discount (SCD) program provides benefits of approximately $18.1 million per year to 83,000 seniors.  PGW Exh. JRB-2 ($18.1 million); PGW St. 8 at 11 (83,000 participants).
  


In enacting the Gas Choice Act, the General Assembly included a specific provision of the statute addressing PGW’s SCD.  Section 2212(r) of the Gas Choice Act provides as follows in relevant part:


(r) Senior citizens. – 


(1) The commission may approve a program designed to provide discounted rates for natural gas distribution and supply services to senior citizens residing in the service territory of a city natural gas distribution operation provided 

that such rates and the terms of such program are just and reasonable.


(2) Individual ratepayers who, as of the date the initial tariff of a city natural gas distribution operation becomes effective pursuant to subsection (d), are properly receiving discounted gas rates pursuant to the terms of a program specifically designed to provide assistance to senior citizens contained in the prior tariff shall be entitled to continue to receive such discount under the terms of the prior tariff unless and until the program is modified by ordinance of the governing body of the city, in which event such individuals shall be entitled to receive only the discount provided under the terms of the modified program, as it may be further modified by ordinance from time to time thereafter.  

(3) Nothing in this title shall require the commission to approve the continuation of the program identified in paragraph (2) in whole or part for any person other than an individual identified in paragraph (2).



Thus, the Act acknowledges the authority of Philadelphia’s City Council over the program, and requires that grandfathered participants in the SCD program continue to receive the pre-Act SCD.  However, the Act also provides that the Commission may approve either a just and reasonable SCD rate, or the discontinuation of the program for everyone but the grandfathered participants.


PGW proposes to admit no new participants after September 1, 2003, and to allow the present participants to remain in the program until they pass on.  PGW calls this phase-out through mortality.


OTS, CEPA, and SEIU all oppose PGW’s proposal for different reasons.

PGW’s Proposal


PGW describes its SCD proposal in this proceeding as being designed to “closely follow the statutory framework in 66 Pa.C.S. §2212(r) and maintain the SCD for grandfathered participants, but preclude any new or additional entrants into the Program.  In essence, the SCD Program would phase out through mortality.”  PGW MB at 39. 

 

PGW argues that its proposal is fully supported by the evidence and the law, and that the phase-out of the SCD was actually initiated by this Commission though its Management Audit of PGW.  As quoted by PGW, in the Management Audit Report, the auditors issued the following recommendation:

16.  Eliminate the Senior Citizens Assistance Program and base any future bill reductions on an assessment of need.  Elimination of the senior citizen assistance program could save PGW $13.5 million per year based on the program’s cost for 1999.  (Refers to Conclusion 30).

Management Audit Report at VIII-38.
   PGW did not accept this recommendation.  Instead, PGW responded to the audit recommendation as follows:

This recommendation is beyond PGW’s legal authority to implement as it requires action by Philadelphia City Council.  Moreover, PGW is constrained by the Natural Gas Act.  In addition, the savings stated are inaccurate as the gas portion of this discount is recovered through the GCR and, as such, is billed to other customers.  The Base Rate portion of the discount is also recovered through the base rates of other customers.  Therefore, elimination of the discount will redistribute costs but will not result in any savings.


Subsequently, the Commission issued a Secretarial Letter accepting PGW’s response, but directing PGW to prepare options for the City of Philadelphia to address.  In response to this directive, PGW retained an expert in the field to conduct an independent study of the available options.
  Id. at 39-40


The expert, H. Gil Peach and Associates (Peach, Peach Report), ultimately recommended a five-year phase out of the SCD.  PGW rejected this recommendation as being beyond its authority unless authorized by City Council, and contrary to the Act.  PGW has not presented any proposal to the City Council regarding the SCD.


However, PGW asserts that the mortality phase out is the most aggressive approach to eliminating the SCD permissible under the Act and city ordinances.

OTS


OTS takes the position that the SCD is an unjust and unreasonable rate because there is no means test.  Therefore wealthy as well as low-income customers are eligible, and OTS presumes that wealthy customers are included in and receiving the benefit of this program.

It is well established in Pennsylvania that “[e]very rate made, demanded or received by any public utility…shall be just and reasonable and in conformity with regulations or orders of the commission.”
  It is not reasonable to offer a non-income related discount to one class and shift the burden of these costs to other classes.  The Company has adequate programs to assist low-income consumers who are in need of assistance.

OTS MB at 10.  OTS recommends that the Commission direct PGW to ask City Council to abolish the SCD.  OTS MB at 9



Also, OTS is opposed to PGW’s mortality phase out because it will take too long, and the end of the program would be too uncertain.  OTS noted that PGW’s own expert recommended “a complete phase out with a gradually reduced discount over the next five years, rather than linking of phase out to mortality….[R]educing the discount each year will be smoother and more easily manageable than the alternative.”
  OTS prefers this to the mortality approach.  OTS MB at 10-11. 



OTS makes two additional points, assuming arguendo that the program will continue.  First it asserts that customers should not be allowed to enroll in both the CRP and the SCD, and that there is no additional benefit in being in both in terms of dollars.  This is true, according to PGW’s witness.  However, since it is likely that enrollment in the SCD will no longer be available after September 1, 2003, the customer should be allowed to chose to stay with that program.  Second, OTS notes that PGW has agreed in its rebuttal testimony to recertify SCD participants annually to ensure that the remaining enrollees are eligible.  OTS MB at 11-12

CEPA



CEPA takes the position that the SCD is outside the Commission’s jurisdiction, and that the Act plainly acknowledges that.  CEPA accepts the wording in the tariff regarding the SCD because it tracks the statute.  However, it opposes PGW’s request that the Commission adopt it as a termination of the program.  CEPA also opposes any action by the Commission to direct PGW to request that City Council abolish the SCD.  CEPA MB & RB at 47, 17-18.


SEIU



SEIU stresses that the Act specifically authorizes the Commission to approve a senior citizen discount program “provided that such rates and the terms of such program are just and reasonable.”  66 Pa.C.S. (2212(r)(1).  Whether or not the SCD is a just and reasonable rate depends in large part on whether it is unreasonably discriminatory.  The prohibition against discrimination in rates is found in the Public Utility Code (Code) at Section 1304, which provides:

§1304.  Discrimination in rates

No public utility shall, as to rates, make or grant any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation, or municipal corporation to any unreasonable prejudice or disadvantage.  No public utility shall establish or maintain any unreasonable difference as to rates, either as between localities or as between classes of service.  Unless specifically authorized by the commission, no public utility shall make, demand, or receive any greater rate in the aggregate for the transportation of passengers or property of the same class, or for the transmission of any massage or conversation for a shorter than for a longer distance over the same line or route in the same direction, the shorter being included within the longer distance, or any greater rate as a through rate than the aggregate of the intermediate rates.  This section does not prohibit the establishment of reasonable zone or group systems, or classifications of rates or, in the case of common carriers, the issuance of excursion, commutation, or other special tickets at special rates, or the granting of nontransferable free passes, or passes at a discount to any other officer, employee, or pensioner of such common carrier.  No rate charged by a municipality for any public utility service rendered or furnished beyond its corporate limits shall be considered unjustly discriminatory solely by reason of the fact that a different rate is charged for a similar service within its corporate limits.

66 Pa. C.S. §1304.



SEIU presents a well constructed and learned argument that PGW’s SCD is in fact a just and reasonable rate.  SEIU MB at 15-19.  PGW’s rates under the Philadelphia Gas Commission also had to be just and reasonable.  Both PGW and the City’s Water Department have SCD programs that have been accepted by Pennsylvania Courts.  Public Utilities in other states, including Michigan and Massachusetts, have received approval for SCD-type programs.  Id. at16-19.



Further, SEIU argues that PGW has presented no evidence that its proposed mortality phase-out constitutes just and reasonable rates.  Clearly, PGW was responding to the Commission’s Audit Report and directions.  However, as SEIU correctly points PGW’s expert report, the Peach report, does not recommend a mortality phase-out.  Rather it recommends a phase out very similar to that proposed by OTS.



SEIU then marshals evidence found in the record to support its assertion that the SCD is a just and reasonable rate.  SEIU presented evidence about the actual plight of senior citizens in Philadelphia and the need for the SCD.  SEIU presented data from the 2000 census and the testimony of a witness, a customer service representative who has worked in CSCs for a number of years.  He testified that he finds out about senior citizens’ income when they come into the CSCs. 

A.
Basically, what they tell you, that I am on social security or that I am only living off a pension right now.  If they worked for the city a lot of them have just a pension.  They don’t have social security.  Basically that is how we would find that out that they are living on fixed income.

Tr. 715-16.



SEIU provided copies of some of the relevant census data in SEIU Exhibits 9 and 16.  The witness summarized these data about Philadelphia’s senior citizens, as follows:

Of the 205,000 seniors who lived in a household, 97,000 (47%) are shown as having a disability.  Approximately 168,000 people in Philadelphia (obviously, most of them are seniors) received Social Security, and less than half the seniors (103,000 people) received retirement income.  Their average Social Security income was $10,404 in 1999, while their average retirement income was $14,751 that year.  About 34,000 seniors had incomes below the poverty level in 1999.

* * *

Table PCT50, which I have included as SEIU Exhibit 16, shows the breakdown of poverty status by age for Philadelphia.  This exhibit shows that 62,756 seniors had incomes below 150% of the poverty level in 1999.  The exhibit also shows a total of 204,900 seniors for whom the census determined poverty status, meaning that 30.6% of seniors in Philadelphia had incomes below 150% of the poverty level in 1999.

SEIU St. 1 at 12-13.



SEIU continues its argument in its Brief as follows:


 Nearly half of Philadelphia’s senior citizens are disabled.  More than 30 percent of Philadelphia’s seniors live on incomes below 150 percent of the poverty level.  Most are living on social security or retirement benefits, averaging between $10,000 and $15,000 per year.  While PGW cannot specifically identify the senior citizens who are customers of PGW (Tr. 717), the census shows that nearly 80 percent of Philadelphia’s households rely on natural gas for heat.  SEIU Exh. 9, p. 4; PGW Cross Exh. 1.  It is reasonable to conclude, therefore, that a similar percentage of senior citizens would be PGW customers.


Out of the 159,000 households in Philadelphia that have a senior citizen residing in them, approximately 83,000 – or about one-half – have applied for the SCD. [based on the witness’] experience and observations, it appears that the customers who are most likely to make the trip to a customer service center to apply for the discount are those who have an economic need for it – they’re disabled, living on social security or a pension, and need some help to keep their homes heated at a safe level in the winter.

SEIU MB at 26-27.



SEIU concedes that there might be some customers who go to the CSCs to apply for the discount but don’t really need it.  However it points out there is no evidence of this in the record.  “We could speculate, as did OTS witness Weakley, that some wealthy senior citizens might apply for the discount.  OTS St. 1 at 25.  But Mr. Weakley acknowledged that his statement was just that – speculation – since he has not seen any data concerning the actual income levels of SCD recipients and he hadn’t even spoken to anyone who works at a customer service center to understand the types of seniors who are likely to apply for the program. Tr. 532”.  SEIU MB at 27.



Of course these seniors would most likely also be eligible for PGW’s CRP program, but the witness points out that proof of income must be provided in the CRP application, and that eligibility must be recertified annually.  It is perhaps to match this element of the CRP that SEIU seeks to have the Commission require PGW annually to match the list of SCD customers to death records, so that households where a recipient has passed on can be removed from the program.  SEIU MB at 31



Nonetheless, SEIU recommends that the SCD should be retained for all senior citizens.


Conclusion



I recommend that the Commission allow PGW to implement its SCD proposal, not because I agree with it, or because I think it comports with Commission policy.  PGW has pointed out that it is unlike all the other gas utilities regulated by the Commission, and one of the key differences is its creation as a municipal utility through Philadelphia’s City Charter, and its relationship to Philadelphia’s City Council.  Because of these differences, I think this decision should be left to the discretion of PGW’s management.



The SCD program was initiated by action of City Council, which has legislative oversight of PGW.  The legislature, when it included PGW in the Act, and in the Commission’s jurisdiction, did not go so far as to abolish the SCD by act of law.  PGW has received and responded to the Management Audit, and has received a secretarial letter from the Commission instructing it to prepare alternatives to submit to City Council.  PGW did commission and receive an expert report which included recommendations on the SCD, and PGW chose not to implement its recommendations.  It has not submitted any alternatives to City Council.  



PGW has developed its own interpretation of the section of the Act specifically dealing with the SCD, and this position is not clearly illegal.  The Commission has presented PGW with several recommendations, which it has not accepted.  I recommend that the Commission allow PGW to follow its interpretation of Section 2212(r) of the Act relating to Senior Citizens.  PGW has not asked the Commission to approve its SCD, although SEIU has.  Rather PGW asks the Commission to approve its announced intention and method to gradually abolish this rate.  I recommend that the Commission do so.


Consumer Education




The OCA has fully addressed the Company’s proposal on a consumer education plan in its Main Brief at pages 35-42, and found it lacking. Id. at 35, 38.



OCA asserts that PGW should educate customers about the Commission’s Chapter 56 regulations and matters related to the change in jurisdiction from the City to the Commission, particularly with respect to complaints and complaint procedures2.    PGW Should Educate Customers About The Commissions Chapter 56 Regulations And Matters Related To The Change In Jurisdiction From The City To The Commission, Particularly With Respect To Complaints and Complaint Procedurestc  \l 3 "2.    PGW Should Educate Customers About The Commissions Chapter 56 Regulations And Matters Related To The Change In Jurisdiction From The City To The Commission, Particularly With Respect To Complaints and Complaint Procedures". OCA recommends that PGW should develop its customer education plan with the input of community-based organizations and fund education efforts to more effectively communicate with PGW’s residential customers in general and low-income and elderly customers in particular4. PGW Should Develop Its Customer Education Plan With The Input Of Community-Based Organizations And Fund Education Efforts To More Effectively Communicate With PGWs Residential Customers In General And Low-Income And Elderly Customers In Particulartc  \l 3 "4. PGW Should Develop Its Customer Education Plan With The Input Of Community-Based Organizations And Fund Education Efforts To More Effectively Communicate With PGWs Residential Customers In General And Low-Income And Elderly Customers In Particular". OCA MB at 37, 41


OCA concluded by requesting that “the Commission require PGW to establish an advisory committee that includes the OCA and community-based organizations and other stakeholders to revise PGW’s consumer education plan and the bill insert in order to provide customers with essential information about the Commission’s consumer protection polices, the changes in PGW’s practices and procedures, the changes in the low-income and senior discount programs.” Id. at 42  

 
In its Main Brief, PGW stated that it does not oppose the OCA’s proposal to conduct additional consumer education activities pertaining to Chapter 56 transition, CRP transition and the senior citizen discount phase-out.  PGW MB at 77, n.280.  PGW notes that the costs of the [expanded] consumer education program will be recovered through the Restructuring and Consumer Education surcharge.



I recommend that the Commission adopt the proposals of OCA on consumer education.


Consumer Protections and Other Aspects of Gas Choice Implementation


The OCA has fully addressed the Company’s proposal on bill format, security requirements, complaint handling procedures, door-to-door marketing issues, appliance repair issues, and other customer choice issues at pages 42-50 of its Main Brief.  PGW did not address these issues in its Main or Reply Brief.


OCA asks that the Commission require PGW to make several revisions to its proposals to ensure that PGW’s practices, procedures, customer communications, and tariffs fully accommodate customer choice and provide appropriate protections to consumers:  

· First, PGW should be directed to revise its current bill to include separate charges for gas distribution and gas supply to help educate customers regarding the "price to compare."  The revised bill format should be submitted with PGW’s compliance filing.  

· Second, given the unique conditions of PGW’s service territory and the recent experiences with suppliers abruptly exiting the market, PGW’s Supplier Tariff should require suppliers who seek to market customers in PGW’s service territory to post financial security for consumer protection purposes payable upon order of the Commission.

· Third, PGW should submit revised tariffs and procedures with its compliance filing that fully accommodate retail choice, particularly in areas such as consumer complaint handling, application for service, deposits, credit and collection, termination, allocation of partial payments, and its appliance service.  

OCA MB at 49-50


OCA asserts that only when these changes and modifications are properly made will PGW’s tariffs, policies and procedures adequately accommodate retail choice.  Id.



I recommend that the Commission adopt OCA’s proposals in this regard.

UNIVERSAL SERVICE ISSUES


The legislature specifically directed that the Commission assure the existence of universal service programs:  “The Commission’s decisions shall assure that standards and procedures for safety and reliability, consumer protections and universal service are maintained at levels consistent with this chapter.” Section 2203 (3) (7) (10).  It has also provided for an automatic adjustment mechanism in to collect universal service costs.  Section 2203 (6); Section 2212 (h) (2).


CRP Program Design Issues



PGW’s Customer Responsibility Program (CRP) “is a percent-of-income customer assistance program designed to offer affordable and discounted payment plans to low-income customers with gross household income at or below 150% of the federal poverty level.  PGW’s CRP is a form of Customer Assistance Program (CAP).  It was originally initiated by PGW in 1994 and currently has a participation level of approximately 65,500 low-income customers.
  While CRP is a form of CAP, certain adjustments to the CRP program must be implemented so the program complies with the Commission’s Policy Statement at 52 Pa. Code §69.265, et seq.”.
  PGW MB at 34. 


Most of the CRP program design issues are the subject of agreement among the parties: “The only program design issues that remain in dispute pertain to the Low Income High Energy Assistance Program (LIHEAP) make-up charges and excess usage charges.”  Id. at 35. As a result of the evaluation done by Dr. H. Gil Peach, PGW has proposed to eliminate the LIHEAP make-up charge and excess usage charge for at least a year.  PGW St. 8, Exh. CC-2; OCA B at 57.  PGW also agreed with the parties to its most recent rate case to suspend these charges for a definite period of time.


As to excess usage charges, the charge is currently assessed by PGW on customers where monthly usage exceeds their usage limits.  PGW proposes to suspend the charge for the first year of restructuring and then evaluate whether the charge should be reinstated.
  An excess usage charge is addressed and permitted by the Commission’s Policy Statement.
  PGW’s existing excess usage charge is fully compliant with the Policy Statement.  However, at the same time, the excess usage language in the Policy Statement is not mandatory.  It does not require an excess usage charge – but instead, is discretionary.  The Policy Statement indicates that the excess usage participants should be targeted for “special treatment.”



According to OCA:

Historically, PGW has imposed an “excess usage” charge for consumption that exceeds the class average usage in any given month.  OCA St. 5-Revised at 9.  The class averages are calculated for buildings based on building type, number of stories, and number of bedrooms.  OCA St. 5-Revised at 9.  If a customer’s usage exceeds the class average, the customer is charged for the excess.  As a result of the Peach Report, PGW proposes to eliminate this charge.  PGW St. 8 at 8; see also, PGW St. 8 at Exh. CC-2, Peach Report at 39.

OCA MB at 57.



OTS views the excess usage charge as part of the CRP program:



The Commission’s policy statement and guidelines provide for control features to limit program costs…. The Commission’s guidelines specifically state that “[l]imits on consumption should be set at a percentage of a participant’s historical average usage.  A level of 110% is recommended.  Adjustments to consumption should be made for extreme weather conditions through the use of weather normalization techniques.” [52 Pa. Code §69.265(3)(iii) TA \l "52 Pa. Code §69.265(3)(iii)" \s "52 Pa. Code §69.265(3)(iii)" \c 2 ].   The Commission has further recognized the importance of consumption limits by its inclusion of the provision that a CAP customer should be dismissed from participation in the program for the failure to abide by established consumption limits.  [52 Pa. Code §69.265(7)(ii)] TA \l "52 Pa. Code §69.265(7)(ii)" \s "52 Pa. Code §69.265(7)(ii)" \c 2 .

OTS MB at 3-4.



OCA would require strict standards be applied to any PGW attempt to reinstate the excess usage charge while OTS argues the charge should not be suspended at all.


PGW points out that the Policy Statement establishes percentage of income standards for application to CAP programs.  It is PGW’s understanding that the percentage of income standards include any excess usage charges within the maximum percentage and that continuing an excess usage charge for the first year of restructuring would cause PGW to exceed the percentage of income standards.
  PGW argues that “OCA’s position which establishes strict standards governing reinstatement of the excess usage charge is not reasonable because it unduly restricts the Company’s evaluation of the effects of eliminating the charge.”  Other factors beyond those identified by OCA may be relevant to the analysis.
”



PGW’s position is reasonable.  I recommend that the Commission allow PGW to suspend and evaluate its excess usage charge as proposed.



As to LIHEAP make-up charges:

Until recently, a LIHEAP make-up charge was assessed on CRP participants who qualify for a LIHEAP grant, but who do not take the relatively simple steps necessary to actually receive the grant.
  In its most recent base rate settlement, PGW agreed not to assess LIHEAP make-up charges for the 2001-2002 and the 2002 and 2003 LIHEAP program years.
  Because the LIHEAP make-up charge is assessed for the previous LIHEAP program year, the settlement precludes PGW from assessing and collecting make-up charges in the current year (2002-2003) and the first year of restructuring.
  After that, PGW should be permitted to evaluate the impact of suspending the LIHEAP make-up charge, including evaluation of whether LIHEAP revenues are affected by the suspension, and then determine whether the charge should be reinstated for the 2004-2005 year (2003-2004 program year).
 

PGW MB at 35.


OCA recommends that the charge be cancelled while OTS recommends that the charge be automatically reinstated following the settlement term.


PGW argues that OTS’s approach is unreasonable and should be rejected.  PGW asserts that: “Under PGW’s approach, it will evaluate the impact of the suspension and determine whether the charge should be reinstated after the settlement term. The Policy Statement instructs utilities to use the LIHEAP make-up charge option “carefully.”  Careful use requires PGW to evaluate the effect of the current suspension, including whether the suspension affects the level of PGW’s LIHEAP revenue and whether reinstatement would affect affordability.”


OCA on the other hand contends that the charge should be completely eliminated for several reasons.  OCA first argues that it is illegal under Federal law:

The OCA submits that the LIHEAP make-up charge is a penalty that is specifically prohibited by the federal LIHEAP statute.  As OCA witness Colton stated, “in imputing a LIHEAP grant to a customer through the LIHEAP make-up charge, PGW considers the “amount of the home energy assistance payment” a resource of the customer to be devoted to paying the customer’s PGW bill.” OCA St. 5-Revised at 15.  Such an action would be in direct contravention of the LIHEAP statute.  Section 8624(f)(1) of the federal LIHEAP statute provides:

Notwithstanding any other provision of law unless enacted in express limitation of this paragraph, the amount of any home energy assistance payments or allowances provided directly to, or indirectly for the benefit of, an eligible household under this title ... shall not be considered income or resources of such household (or any member thereof) for any purpose under any Federal or State law...

TA \s "42 U.S.C.A. " \c 1 \l "42 U.S.C.A. 8624(f)(1)"42 U.S.C.A. Section 8624(f)(1) (2002).  As it is inconsistent with federal law, the charge should be eliminated on a permanent basis.

OCA MB at 61-62



I disagree with OCA’s argument.  It appears to me that PGW’s imposition of the penalty assumes that LIHEAP money is not part of the household income, and that it is extra money that can and should be obtained by the customer for PGW.  PGW almost assumes that the LIHEAP grant belongs to the Company, and it insists that the customer who fails to obtain a grant replace it with his or her own money.  I therefore disagree that the make-up charge violates the Federal statute cited by OCA.



OCA also argues that the penalty does not act as an incentive, in that the customer has every incentive to obtain the LIHEAP grant “but often do not [have] sufficient knowledge of the program to know that they should apply or that they qualify.”  Moreover, customers who obtain LIHEAP grants may assign them to another utility, such as PECO.  OCA MB at 62-63.


OCA concludes that “CRP customers should be encouraged to apply for LIHEAP grants, and that PGW should continue its program to assist with the application process. [Because] [t]his program has provided $12,525,934 in FY 2000-2001 from basic LIHEAP grants (58,730 grants) and $18,540,734 in LIHEAP Crisis grants (28,216 grants).  The Company spent only $783,225 on LIHEAP outreach, so the Company received $39.67 for every dollar invested on LIHEAP outreach.  OCA St. 5-Revised at 17.”  Therefore, OCA finds it “imperative that PGW continue these positive programs, but the retention of the LIHEAP make-up charge, which serves as a penalty, should be discontinued.”  OCA MB at 63.


OCA supports PGW ‘s proposal to eliminate this penalty, but opposes any penalty to restore it.


PGW’s proposal is in accordance with the recommendation of its expert , Dr. H. Gil Peach:

Dr. Peach has also recommended that the LIHEAP make-up charge be eliminated on a temporary basis.  PGW St. 8 at Exh. CC-2, Peach Report at 16.  Dr. Peach recommends that the program be simplified by eliminating the LIHEAP make-up charge on a trial basis.  Id.  Dr. Peach reports that the charge represents an affordability problem because the customer “is responsible for paying the total bill presented each month from income for each month.”  Id.  Dr. Peach recommends an evaluation of the LIHEAP make-up charge in the next program evaluation to determine whether the actual results of eliminating the LIHEAP make-up charge would support reinstatement of the charge at a later date.  Id.  

OCA MB at64.  PGW’s approach is reasonable and I recommend that it should be adopted.


Universal Service Costs and Allocation

CRP Preprogram Arrears

PGW is proposing to include $7 million per year in the USC to recover a balance of $35 million of CRP preprogram arrearages amortized over a five-year period.  PGW St. 7, Exh. JRB-2.  This $35 million is the amount PGW projects to be on its books by September 1, 2003, and is comprised of accounts receivables from a prior period that PGW has been unable to collect.  These amounts previously had been determined to be collectible so they were never included in the calculation of the Company’s bad debt expense during that period.  PGW asserts that they have never been included in its claims for increased rates before the Commission.  OTS and OCA argue that PGW should not be allowed to include these costs in the universal service charge.


OTS states this position in summary very clearly:

The record in this proceeding demonstrates that the primary reason this amount was never collected was the failure of the Company’s Billing, Credit and Collection System (BCCS) and the poor performance of the Company’s call center and credit and collection functions in recent years.  As a result of these shortcomings, the Company experienced a revenue shortfall when it was unable to collect these arrearages that it had deemed to be collectible.  The shortfall in revenues was made up by the Company borrowing against its short-term debt until that line of credit was fully extended.  The Company’s short-term debt problem has now been addressed in the Company’s recent base rate proceeding at Docket No. R-00017034.  In that proceeding, the Commission granted a rate increase sufficient to allow the Company to pay down its short-term debt by $20 million per year.  OCA St. 2S at 4.

The OCA submits that the Company’s attempt to now reach back to this prior period and recover the $35 million in CRP preprogram arrearages will effectively allow the Company a double-recovery of these dollars and would also constitute retroactive ratemaking.  The Company should not be allowed to charge customers today for mistakes that it made in the past.  Customers have already been asked to rectify those mistakes when the Commission awarded PGW a rate increase that included a cushion to allow it to repay its short-term debt that was run up during the period when the BCCS failed and the call center performance was substandard.

OCA MB at 50-51; see also OTS MB at 23-26. 



PGW argues strenuously that OTS and OCA are wrong on the facts and the law in this matter.  E.g., PGW RB at 44-50; PGW MB at 50.  PGW argues that these costs were never included in its bad debt expense, never included in its rates, and that therefore it is entitled to collect them.  Therefore, there is no double recovery and no double collection.  It argues that one cannot match these expenses with its short term debt which is much larger than $35 million, or with the payments of $20million the Commission intended it to make to reduce its short term debt when it granted certain rate increases.  It concedes that the failure of its BCCS system in 1999-2001 made it impossible for a significant period of time to bill or collect from its low-income customers.  However, it points that these arrearages have been accumulating since 1994, and the original cause of the arrearages was its customer’s failure to pay not its systems failures.


OTS argues that PGW’s claim is contrary to its cash flow rate making methodology:


The Company’s primary argument that since the $35 million were never included in rates is justification to recover in the universal service charge over a five-year period is without merit, and contrary to its cash flow ratemaking methodology.  OTS submits that the pre-program arrearages of $35 million represent accounts receivable balance, which is the sum of all bills not paid by customers.  Accordingly, since these pre-program arrearages occurred during the time period from 1994 to date, there should have been a cash flow problem with the non-payment of $35 million.  In the absence of a base rate case, as a cash flow utility, PGW had to rely upon short-term loans to compensate for any deficiency in revenues at the end of any particular fiscal year.
  The ratepayer compensation for non-payment of billings occurs in the form of adequate cash flow to repay short-term borrowings utilized to cover the revenue deficiency or through the provision of uncollectible accounts in anticipation of their uncollectibility and future write-offs.  Accordingly, while the $35 million may not have been included in rates, the failure of those customers not paying their bills was borne by the other ratepayers, and PGW was made whole either by short-term borrowing or uncollectible accounts.


On August 8, 2002, the Commission approved a base rate increase that included revenues to pay down PGW's commercial paper program (debt).  Since PGW utilized its short-term borrowings to compensate for any revenue deficiency, including the non-payment of $35 million since 1994, any recovery in the USC would represent double recovery of the pre-program arrearages.  

OTS MB at 27.  I am persuaded by OTS and OCA arguments on this issue, and recommend that the Commission disallow PGW’s attempt to include the $35 million in claimed preprogram arrearages in its USC.

Administrative Expense and Bad Debt Expense



OTS and also OCA also oppose the inclusion of administrative expenses and 50% of its bed debt expense in its USC.  OTS sets forth a clear and persuasive statement of these positions.  OTS MB at 18-25:

In this proceeding PGW is claiming that $5,788,401 of administrative costs should be removed from its base rates and collected through the USC.  According to PGW, the basis for this proposed shift of administrative costs from base rates to the USC is to ensure the immediate pass-through of any savings or efficiencies in administration as the program size changes.
  The problem with PGW’s proposal is that administrative costs are not within the definition of “universal service” as defined in the Choice and Competition Act.  The reason that administrative costs are not within the definition of “universal service” is that PGW’s administrative costs, for example, include expenses for items such as the call center, district offices, which are not volatile, and are not incremental.
  There is no dispute from any party in this proceeding that normalized allowances have already been provided in base rates for administrative expenses.
  Accordingly there is no rational basis or need to have administrative expenses reallocated to a reconcilable surcharge.  Notably, PGW witness Gorman acknowledges that even from a Company perspective, the exclusion of administrative costs from the USC would have “only minor consequences”.

OTS MB at 19-20.  OTS also argues that PGW incorrectly cited Commission precedent for allowing administrative costs in the USC.  OTS MB at 21-22; E.g., National Fuel Gas’ Petition at P-00021945.



Regarding bad debt expense, OTS asserts that PGW has presented no reason to include any portion of in the universal service charge:

In this Restructuring Proceeding as previously noted, PGW is proposing to recover 50% of its bad debt expense associated with low-income customers in the USC.  PGW is arguing that the definition of universal service is not relevant to its claim to recover bad debts in its USC, but rather, the claim is derived from Section 2212(h)(2).  OTS respectfully submits that the write-offs of bad debts is not a policy, practice or service that helps low-income residential retail gas customers and other assisted ratepayers and is not in accordance with either Section 2202 or 2212(h)(2) of the Choice and Competition Act.
  As OTS witness Weakley explained “bad debt expense is based on the write-off of uncollectible accounts”.
  Since customer assistance program accounts are considered “collectible” albeit at a reduced billed amount, PGW’s customer assistance program accounts do not contribute to bad debt expense.
  

Notably, PGW acknowledges that bad debt expense itself is not specifically a program for low-income customers.
  PGW’s candid, yet obvious admission that bad debt is not specifically a program for low-income customers is enough to justify denying PGW’s proposal to include 50% of its bad debt in the USC.  There can be no dispute that bad debt expense is traditionally recovered in base rates, the same as any other O & M expense, and that bad debt expense is determined by applying a historic ratio of net write-offs to billed revenues and applying that ratio to proposed revenues.
  The Commission affirmed this methodology in its Opinion and Order in a recent PGW base rate proceeding at Docket Number R‑00006042, page 59.  PGW has not presented any evidence to justify a change in that methodology.  There is no reason to change a long standing recognition that bad debts are an operation and maintenance (O &M) expense claim that should be in base rates, not in a reconcilable surcharge.

OTS MB at 23-24.



PGW and OSBA oppose these arguments.  PGW argues that OTS presents no real support for its positions except for traditional rate case treatment.  However, PGW has the burden of proof here, and it has not presented persuasive evidence to support its claim.  Therefore, I recommend that the Commission not allow administrative expenses and bad debt expense to be included in PGW’s USC.


Cost Offsets



OCA argues that PGW has failed to calculate or reflect any cost offsets as a means of funding its USC program and that this is inconsistent with the Commission’s CAP Policy Statement. Section 69.266 of the Policy Statement provides:

In evaluating utility CAPs for ratemaking purposes, the Commission will consider both revenue and expense impacts.  Revenue impact considerations include a comparison between the amount of revenue collected from CAP participants prior to and during their enrollment in CAP.  CAP expense impacts include both the expenses associated with operating the CAPs as well as the potential decrease of customary utility operating expenses.  Operating expenses include the return requirement on cash working capital for carrying arrearages, the cost of credit and collection activities for dealing with low-income negative ability to pay customers and uncollectible accounts expense for writing off bad debt for these customers.

TA \s "52 Code §69.266" \c 4 \l "52 Pa. Code 69.266"52 Pa. Code §69.266.  OCA presented evidence on this subject. The cost offsets and cost savings identified by OCA witness Colton are as follows:

Credit and collection cost savings: Dollar savings that are based on savings generated by CAP programs.


Working capital savings (arrearage forgiveness): Dollar savings that will arise from writing off the arrearage forgiveness rather than continuing to carry these debts and paying carrying costs.


Bad debt offsets: Cost that is already included in rates that must be netted out to avoid a double collection.


Working capital savings (going forward bills): Dollar savings that will arise from increasing the collection of bills for current usage.


Bad debt offsets (going forward): An offset to account for the bad debt already in rates since billed amounts are now collected through customer payments and the CRP shortfall amount.

OCA St. 5-Revised at 36-37.  OCA argues that the calculation of cost savings is not speculative, and that: “these cost savings and offsets have been identified and/or calculated in evaluations of CAP programs, such as the Equitable EAP evaluation by Dr. Gil Peach, in litigation and negotiation with other NGDCs, and in the CAP Policy Statement and the BCS Letter.  OCA St. 5-Revised at 35-36,38-39; OCA St. 5S at 4, Sch. RDC-1S.”



PGW argues that this position should for the most part be rejected.  PGW RGB at 52-54.  It asserts that offsets should be considered, but are not required under the PUC Policy Statement.  It then goes on to assert that it has demonstrated “in view of PGW’s unique ratemaking methodology and circumstances” that “the likelihood that it will see any reduced costs compared to what it is being charged to rate payers is completely speculative and unwarranted.”  PGW RB at 52-53

  

On this issue, I agree with PGW, and recommend that the Commission disallow OCA’s offset adjustments.


Allocation


PGW proposes to collect universal service costs from all customer classes.  OTS and OCA support this proposal.  OSBA and PICGUG argue strenuously that universal service costs should be collected only from the residential class.  The gravamen of the OSBA/PICGUG objections is that commercial and industrial customers get no benefit from universal service programs, and that the Commission has recently entered two Orders allocating universal costs solely to residential customers.



OCA presents an eloquent argument, including references to the testimony of its witness, as to why all customers, not only residential customers receive benefit from universal service programs.  OCA MB at 71-80.  OCA argues that these costs have traditionally been included in the GCR, i. e., collected from all sales customers, that an important criteria of the act is that this charge be non-bypassable, and that such a cost allocation would involve massive cost shifting between classes prohibited by the Act.  Sections 2211(e) and 2212(h) of the Act.  OCA points to the testimony of PGW witness Bogdonavage in support of this program:

It is well-recognized that programs for low-income customers provide benefits to the entire community because they improve the standards of living, reduce homelessness and increase the income available for consumer spending. [footnote omitted].  In PGW’s case, this effect is particularly obvious in light of the size of the program.  It is hard to imagine Philadelphia continuing to function as a going concern if PGW’s 60,000 CRP customers suddenly lost their gas service due to inability to pay the undiscounted bill.  The businesses represented by both Mr. Baudino and Mr. Knecht obviously realize considerable and direct benefit from this program and should participate in its funding.

PGW St. 7R at 20-21.  The OCA also presented a substantial amount of testimony about the benefits, both direct and indirect, that commercial and industrial customers receive from universal service programs.  OCA St. 5R at 10-15.



OCA then argues that:

The OCA submits that the assertion by OSBA and PICGUG that commercial and industrial customers receive no benefit from universal service programs is contradicted by evidence of record.  The OCA submits that the record in this case contains overwhelming evidence of the benefits that commercial and industrial customers receive from the provision of energy assistance programs in Philadelphia.

OCA MB at 77.  I agree.  Moreover, this concept should not be so hard for OSBA and PICGUG to accept.  Analogously, the Commission has concluded that all customers, including low-income customers, receive benefits albeit indirect, from the implementation of transportation rates, which only directly benefit the commercial and industrial customers who are eligible for and obtain them.  OCA asserts that this is particularly true since PGW is a municipally owned utility.  OCA MB at 78-79



Finally, OCA argues that OSBA and PICGUG overstate the rulings in the recent Commission Orders on this subject, and their reliance on them is misplaced:

PGW’s proposed allocation of universal service costs is inconsistent with the Commission’s decisions in the TA \s "Petition of National Fuel Gas Corporation" \c 2NFG LIRA and TA \s "Equitable Gas for Approval of" \c 0Equitable DROP cases.  OSBA St. 1 at 4-5.  The OCA submits that these cases are inapplicable to PGW’s situation.  If anything, these cases stand for the proposition that the Commission does not intend to shift costs during the restructuring process.  In the TA \s "Petition of National Fuel Gas Corporation" \c 2NFG LIRA case, the Commission held that the incremental costs for the expansion of NFG’s CAP program should be allocated to residential customers.  The costs for the existing NFG program were not reallocated in that proceeding.  In the instant proceeding, PGW already has a fully mature CRP program.  These costs have historically been recovered from all customer classes.  OSBA and PICGUG have not provided any justification for reallocation of these costs in this restructuring.

OCA MB at 77.  Application of Equitable Gas Company for Approval of Natural Gas Choice and Competition Act Restructuring Filing, Docket No. R-00994784 (Order entered July 18, 2002) (hereinafter Equitable DROP) See also NFG LIRA  OCA’s reading of these cases appears to be correct.



For all these reasons, I recommend that the Commission reject OSBA’s and PICGUG’s proposal for allocation of universal service costs.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction of the subject matter and the parties.  66 Pa. C. S. ((2201, et seq.; 2212




2.
The Commission shall review and may issue an Order accepting, rejecting or modifying PGW’s filing.
66 Pa. C.S. (2204 (c)



3.
PGW met the requirements of the Act to include an initial tariff with its restructuring filing.  66 Pa. C. S. (2204 (e)



4.
Inter and intra class cost shifting are prohibited to be made in PGW’s restructuring filing.   66 Pa.C.S. §2211(e).



5.
PGW may recover prudently incurred costs of conversion of its systems and procedures through a non-bypassable charge embedded inn its distribution rates.  2212 (h)



6.
PGW shall establish, after approval by the Commission, a consumer education program in compliance with the Act, the costs of which shall be funded by a non-bypassable competitively neutral cost recovery mechanism to fully recover the reasonable costs.   2204 (d), (e)



7.
PGW may establish an appropriate non-bypassable competitively neutral cost recovery mechanism to recover costs of its universal service and energy programs over the lives of these programs.  2203 (6)



8.
PGW’s tariff does not adequately reflect the letter and the spirit of certain provisions of Chapter 56 of the Commission’s regulations, or certain of the provisions of its preexisting tariff, and therefore it shall modify its tariff accordingly, after participating in a working group established by the Commission.



9.
PGW may not discriminate unreasonably between customers or customer classes, or between or among natural gas suppliers.  1304, 2204 (d), (e)



10.
PGW’s proposed dates for unbundling its rates and making customer choice available are reasonable.

V.
RECOMMENDED ORDER


THEREFORE,



IT IS RECOMMENDED (Subject to Commission Review and Approval):


1.
That the Natural Gas Choice and Competition Act Restructuring Filing that was submitted by PGW at Docket No. M-00021612 shall be approved and modified according to the discussion in the Opinion and Order and the paragraphs set forth in this Order. 



2.
PGW shall, if it is to continue the changes it has implemented to the operations of its Customer Service Centers (CSCs), ensure that its low-income customers have adequate access to make application for its customer assistance programs.



3.
PGW shall implement the settlement regarding its Field Operations Initiative (FOI) as approved and ordered by the Commission 



4. 
PGW shall recalculate its unbundled GCR rate in accordance with the rulings including and excluding various costs.



5. 
PGW shall recalculate its proposed Distribution charge to reflect the rulings regarding inclusion and exclusion or transfer certain cost to be included in this rate.



6.
That the Company shall include its proposed unbundled sales and transportation rates in its tariff.



7.
That the Company’s new transportation rates must be modified to eliminate certain discriminatory provisions, but are otherwise temporarily approved as set forth in the proposed tariff.  By July 1, 2004, PGW shall make a filing with the Commission proposing new cost-based transportation rates.



8.
That the Company’s stipulated rate realignment adjustment (RRA) and interruptible revenue credit (IRC) is approved.



9.
That the Company’s stipulated capacity assignment and allocation proposal shall be modified but otherwise approved.



10.
That the Stipulations among the parties regarding the restructuring and consumer education surcharge; CRP/CAP program design; supplier tariffs (as modified); and RRA/IRC shall be approved.



11.
That the Company's nominations and balancing proposals are approved.



12.
That the Company’s proposed switching fee for marketers is approved.



13.
That the Company’s proposed penalty for marketers who fail to deliver their daily delivery requirement (DDR) is approved.



14.
That the Company’s proposed penalty for marketers who fail to comply with an operational flow order (OFO) or a (DFD) is approved.



15.
That the Company’s proposed supplier tariff, supplier contract and nomination procedures are approved, with the inclusion of complaint procedures.



16.
PGW shall establish a collaborative process as it has proposed, and as provided by Section 2204(f) of the Act.



17.
That the Company will require suppliers who are participants in the RFP process to demonstrate that they have firm capacity rights adequate to meet and match the firm requirements of the customers they serve throughout the calendar year.



18.
That the Company will require participants in its RFP procedure to demonstrate that they have firm capacity available at receipt (including on indirect pipelines) and delivery points for replacement capacity in the RFP process.



18.
That the Company include its affected pipelines in the group to be notified and included in the RFP and collaborative process.



19.
That the Company adhere to the Commission’s code of conduct set forth in the Binding Interim Standards of Conduct Pursuant to 66 Pa. C.S. §2209(a), Docket M-00991249F0004 (Order entered November 22, 1999).



20.
That the Company will include the Standards of Conduct in its tariff.



21.
That the Company revise its consumer education program to comply with the OCA’s proposals and shall ensure compliance with the Commission’s Orders such as Creation and Implementation of a Statewide Consumer Education Program for Natural Gas Competition, Docket No. M-00001326 (Order entered February 10, 2000).



22.
That the Company will ensure that its bill format is in compliance with the Bill Format Order and the Consumer Education Order.



23.
That the Company comply with the Commission regulations in Chapter 56 and the generic orders issued by the Commission concerning the Gas Choice Act.



24.
That the Company is not required to include the Commission’s regulations and each interim order concerning the Gas Choice Act in its tariff.



25.
That the interventions of the Office of Trial Staff, the Office of Small Business Advocate, Service Employees International Union, Local 686 (SEIU), and Texas Eastern Transmission Company are granted in part and dismissed in part.   The intervention of PECO Energy Company is dismissed.



26.
The complaints of the Philadelphia Industrial and Commercial Gas Users Group (PICGUG) (C0001), Consumer groups including Consumers Education and Protective Association (CEPA, et al.) (C0002), and Office of Consumer Advocate (OCA) (C0003) are granted in part and denied in part.



27.
That the case docketed at M-00021612 – Pennsylvania Public Utility Commission v. Philadelphia Gas Works shall be marked closed.



28.
That Philadelphia Gas Works file a compliance tariff within thirty (30) days to be effective on one days notice and serve it on all the parties.







_____________________________________







ALLISON K. TURNER







Administrative Law Judge

Date:
February 14, 2003

	�.	The Natural Choice and Competition Act, 66 Pa.C.S. (2201, et seq.  This section is excerpted from OCA’s Main Brief at 1-2.  Generally, throughout this RD, where excerpts and quotes are used, the footnotes in them are also included.


	�	 PGW St. 8 (Revised) at 11.


�	Pa. PUC v. PGW Utilities-Gas Division, R-00994786 (June 29, 2000) 


�.	 Enron Capital and Trade Resources Corporation v. The Peoples Natural Gas Company, R-00973928C0001 (August 24, 1998)


		� 	The actual language is “beginning with the commencement of the first fiscal year of a city natural gas distribution operation after the order approving the restructuring plan of a city natural gas distribution operation becomes effective . . . .”  Since PGW was required to file its restructuring plan on July 1, 2002 and the PUC had nine months to make a determination, or until April 1, 2003, the first fiscal year beginning after the Commission will issue its order on PGW’s restructuring filing will be the 2003-2004 fiscal year, which begins on September 1, 2003.  


	� 	66 Pa.C.S. §2212(e).


	� 	Id., (emphasis added).


	� 	66 Pa.C.S. §2211(e).


		� 	See, 66 Pa.C.S. §2212 (c):  “. . . [u]pon request of [PGW], the commission may suspend or waive the application to [PGW] of any provision of this title, including any provision of this chapter other than this section.”  Accordingly, even if the date certain was viewed as initially limiting the application of this section, PGW, by making its filing on a interclass revenue neutral basis, has implicitly requested the Commission to waive the date certain contained in Section 2211(e) which would again make the interclass/intraclass prohibition applicable at the PGW.


		�	Filing requirements for Philadelphia Gas Works Requirements Plan, Docket No. M-00021612, dated April 26, 2002 (attached to this brief as Appendix 5).


	�	The only exceptions to the revenue neutrality principle are the two surcharges specifically authorized by the Gas Choice Act – the Restructuring & Consumer Education Surcharge and the Universal Service and Energy Conservation Surcharge (“USC”), discussed in other parts of this Brief.  


	�	Natural Gas Choice and Competition Act Filing Requirements, Docket No. M-00991249, Order (July 16, 1999) at 4.


	�	For example, an Administrative Law Judge enforced the Commission’s revenue neutrality decision in Columbia Gas of Pennsylvania, Inc.’s restructuring proceeding.  In that case, the OCA sought discovery that would allow it to propose a reduction in the then current residential transportation customers’ tariff rates to remove “gas supply related” base rate costs which Columbia purportedly would no longer incur due to the implementation of Choice.  While the ALJ allowed some of the requested discovery, determining that the information sought related to gas costs and not base rate costs, the ALJ denied the requests to the extent they sought base rate, gas supply-related cost information.  In so doing, the ALJ confirmed:  “The Commission has clearly, and repeatedly, stated that natural gas distribution company restructuring plan cases are not base rate cases.”  Pa. PUC v. Columbia Gas of PA, Inc., Docket No. R-00994781, ALJ Order Granting in Part and Denying in Part Motion to Compel (September 2, 1999) at 2, 5 (emphasis added).


	�	Id. at 84-86


	�	Id. at 88-90.


	�	Id. at 92-94.


	�	PGW St. 2 at 5.


	�	PGW St. 4 at 5-6.


	�	PGW St. 4 at 6.  In the compliance filing, PGW will adjust that amount to reflect the stipulated level of the RRA – $5.3 million – assuming that the Stipulation is approved by the PUC.


	�	PGW St. 4 at 3.


	�	Id.


	�	PGW St. 4 at 8.


	�	PGW St. 4 at 3.


	�	Id. at 3, 10.


	�	See, e.g., Philadelphia Gas Works Gas Tariff – Pa. P.U.C. No. 2, (Annex A)(Revised) (hereinafter, “Gas Tariff No. 2”) Original Page No. 84.  The specific components of the GCR are spelled out in PGW St. 4 at 8.


	�	Id. at 84-86


	�	Id. at 88-90.


	�	Id. at 92-94.


	�	NGV-S firm and NGV-S interruptible were not unbundled because there are no customers on those rates.  Two riders – the Air Conditioning Rider and the CNG Rider – were not unbundled because they are only available to PGW firm sales customers of PGW.  PGW St. 2 at  4.


	�	See, Gas Tariff No. 2, Original Page No. 84.


	�	Id. at p. 85.


	�	See, PGW St. 4 at 11; Exh. HSG – 3C.  (This proof of revenue neutrality does not include the Restructuring Surcharge or the new cost recovery claims in the USC.  Id.)  


	�	PGW St. 2 at 5.


	�	Id. at 4.


	�	Id.


	�	Gas Tariff No. 2, Original pgs. 114-120.


	�	OTS St. No. 2 at p. 4.


	�	OTS St. No. 2 at p. 6.


	�	OTS St. No. 2-R at p. 7.


	�	As part of its Filing, PGW proposes to “close” Rate Schedule GTS as of September 1, 2003.  Only those customers receiving service under this rate prior to September 1, 2003, will be able to continue to receive service under this Rate Schedule.  See Annex A, Section 1, p. 121.


�	This section excerpted from OCA’s Main Brief at 3-4 


�	Much of this section is excerpted form OTS MB at 12-14.


�	PICGUG St. No. 1 at pp. 13-17.


�	OTS St. No. 2-R at p. 2.


�	OTS St. No. 2-R at p. 3.


�	Id., at p. 3.


�	 Id., at p. 3.


�	OTS St. No. 2-R at p. 4.


�	The ranges requested by PGW are generally in line with what other gas distribution companies in Pennsylvania are utilizing.  See OTS No. 2-R at p. 3.


�	PICGUG St. 1S at p. 9.


	�	Tr. 481; Supplier Tariff (Filing Requirements Annex A, Part 2), Original Page No. 36.


	� 	Gas Tariff No. 2, Original Page 107.


	� 	Id.


	� 	Id.


	� 	PGW St. 3 at 4-5.


	�	PGW St. 3 at 6.


	�	PGW St. 3 at 7; Exhibit RG-2.


	�	PGW St. 3 at 8.


	�	Tr. at 725.; PGW MB at 71





	�	 PGW St. 8 (Revised) at 11.


	�	The only exception is if Philadelphia’s local government passes an ordinance specifically addressing grandfathered participants. To date, no such ordnance has been enacted.


	�	The record reflects that for the 2004 fiscal year, the first year of restructuring, the SCD will cost PGW approximately $18.1 million.  PGW St. 7, Exhibit JRB-2.


	�	PGW St. 8 (Revised), Exhibit CC-4 at 13.


	�	The report which resulted from the study, Philadelphia Gas Works Universal Service Programs:  The Senior Citizen Discount at 12, by H. Gil Peach and Associates (“Peach SCD Report”), is part of the record at PGW St. 8 (Revised),  Exhibit CC-4.


	�	66 Pa. C.S.A. 1301� TA \l "66 Pa. C.S.A. §1301" \s "66 Pa. C.S.A. §1301" \c 2 �.


	�	PGW Ex. CC-4, p. 29.


	� 	PGW St. 8 (Revised) at 3.


	� 	PGW St. 8 (Revised) at 1.


	� 	Id.


	� 	52 Pa. Code § 69.265(3)(iii) provides that, “Limits on consumption should be set at a percentage of a participant’s historical average usage.  A level of 110% is recommended.  Adjustments in consumption should be made for extreme weather conditions through the use of weather normalization techniques.”  Furthermore, 52 Pa. Code § 69.265(3)(iv) provides that, “Utilities should target for special treatment those participants who historically use high amounts of energy.”  


	� 	PGW St. 8R at 8.


	� 	Essentially, OCA is attempting to legislate new and additional language to the Policy Statement for PGW which is not applicable to any other utility.


	� 	PGW St. 8 (Revised) at 8; Tr. at 636.


	� 	Pennsylvania Public Utility Commission v. Philadelphia Gas Works, R-00017034.  The settlement was approved by Commission Order entered August 8, 2002.





	� 	Tr. at 636-637.


	� 	PGW St. 8 (Revised) at 8.


	� 	Tr. 273.


	�	OTS St. No. 1 at p. 22. 


	�	Id., at p. 22.


	� 	OTS Metro testified that PGW has proposed to include administrative costs in the USC in order to guarantee collection of a portion of the administrative and general expenses.  See OTS St. No. 3 at p. 22.


	�	PGW St. No. 4-R at p. 5.


	�	Uncollectible accounts, or what PGW refers to as bad debts, are specific receivables that are determined to be uncollectible in whole or in part, because the debtors do not pay and because the creditor finds it impracticable to enforce payment.  Those accounts deemed uncollectible are charged against income and recovered through base rates.  See OTS St. No.1 at pp. 18-19.


	� 	OTS St. No. 1 at p. 21.


	� 	OTS St. No. 1 at p. 21.


	�	 PGW St. No. 7R at p. 9.


	� 	OTS St. No. 1SR at p. 7.
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