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:

INITIAL DECISION

Before

HERBERT SMOLEN

Administrative Law Judge

HISTORY OF THE PROCEEDING



By Complaint filed June 19, 20021 against Verizon Pennsylvania Inc. (Verizon or Respondent), Diane and Keven O’Brien (Complainants) alleged, inter alia, that Verizon lowered their credit rating by not removing a mistaken charge of $298; which prevented them from refinancing their mortgage.  Complainants request Verizon to correct the credit report and monetary damages.

Verizon duly filed an Answer alleging no knowledge as to Complainants’ attempt at refinancing and therefore denied those allegations.  Verizon further denied that it lowered Complainants’ credit rating by not removing a mistaken charge.  Verizon also averred that the Complainants are residential telephone customers of Verizon; that Complainants’ toll services were denied by Verizon on January 31, 2002 as a result of outstanding toll charges on the account in the amount of $298.34; that a total final bill was issued on February 5, 2002; in the amount of $298.24; that Verizon received a payment from the Complainants on February 2, 2002, in the amount of $298.34; that Verizon’s records do not contain any indication that any instruction was provided by the Complainants with the payment indicating that it should be applied to the toll final bill; that the $298.34 payment was applied to Complainants’ live account; that as a result of this payment, Complainants’ March 1, 2002, April 1, 2002 and May 1, 2002 telephone bills all contained credit balances; that Verizon was not contacted by Complainants until early May 2002, to inform the company that the payment should have been applied to the toll final bill; that Verizon transferred the $298.34 payment to Complainants’ toll final bill on May 3, 2002; that the transfer paid in full Complainants’ toll final bill; that Verizon notified its credit reporting agency on June 17, 2002 that the toll final bill should be removed from Complainants’ credit report; that on June 18, 2002, Verizon sent Complainants letters indicating that their final bill had been paid in full and that their credit with Verizon was good; and that Verizon has been informed by various credit reporting agencies that it may take them approximately 60-90 days to clear a customers’ credit report upon notification by a creditor.  Verizon further averred that the Commission does not have the authority to order payment of monetary damages.  Verizon seeks dismissal of the Complaint.

The case was originally assigned to Administrative Law Judge Allison K. Turner who issued a Prehearing Order on November 21, 2002.  An initial hearing was scheduled for December 2, 2002 but was continued.

Thereafter on December 6, 2002, a notice was sent to the parties setting a further hearing date for February 24, 2003.  On or about February 19, 2003, the case was transferred to the undersigned Administrative Law Judge for hearing.

At the hearing of February 24, 2003, an appearance was entered by counsel on behalf of the Respondent and one witness for Respondent was present.  No appearance in person or by counsel was entered on behalf of Complainants.  The Administrative Law Judge then recessed the hearing to afford Complainants additional time to appear at the hearing.  During the recess, the Administrative Law Judge placed telephone calls to the home and work phone numbers listed in the Complaint.  Both calls were answered by a telephone answering machine and a message was left. Accordingly, the hearing was resumed, but Complainants still had not arrived.  The foregoing facts were then placed upon the record, whereupon counsel for Respondent moved to dismiss the Complaint with prejudice for Complainants’ failure to appear to prosecute same.  The Administrative Law Judge took the motion under advisement.

FINDINGS OF FACT



1.
The Complainants in this matter are Diane and Keven O’Brien.



2.
The Respondent in this matter is Verizon Pennsylvania Inc.


3.
A hearing in this matter was scheduled to be held on February 24, 2003, and notices were sent to the parties.

4.
At the hearing, Respondent appeared by counsel and one witness on behalf of Respondent was present.



5.
The Administrative Law Judge recessed the hearing to afford Complainants additional time to arrive at the hearing.  The Administrative Law Judge was unable to reach Complainants at the telephone numbers listed in the Complaint.



6.
When the hearing was resumed, Complainants had not arrived.



7.
Complainants did not otherwise communicate with the Administrative Law Judge to explain their absence.



8.
Counsel for Respondent moved that the Complaint be dismissed with prejudice for lack of prosecution.

DISCUSSION



On the date, time and place scheduled for the hearing, Complainants did not appear either in person or by counsel and could not be reached by telephone and Complainants did not communicate any reason for their absence.  Since the Complainants are the parties instituting this action, it was their duty to appear at the hearing and prosecute their Complaint.  Inasmuch as this is the second scheduled hearing in the matter and the Complainants failed to appear or explain their absence, the Administrative Law Judge has no alternative but to grant the relief requested by the Respondent.  Litigation cannot and should not be delayed by Complainants’ failure to appear and prosecute their Complaint or provide a reasonable explanation for not doing so.  Accordingly, Respondent's Motion to dismiss the Complaint with prejudice will be granted.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties in this proceeding.



2.
Complainants have failed to appear to prosecute their Complaint and therefore have failed to meet their burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Diane and Keven O’Brien against Verizon Pennsylvania Inc. at Docket No. C-20028044 is hereby dismissed with prejudice.



2.
That this matter be marked closed.

          February 24, 2003          

_____________________________________
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