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On September 4, 2002, Cheryl Kyle (Customer) appealed an August 6, 2002 Bureau of Consumer Services' decision by filing a formal complaint which alleged an inability to pay her PECO Energy Company (Utility) bills as ordered by the Bureau.  On September 23, 2002, Utility filed an answer which denied Customer's inability to pay and asserted that Customer had an unpaid balance of $1,209.43; had been enrolled in its CAP Rate Program since April 25, 2000; had last made a Utility payment on November 20, 2001; and had not complied with the Bureau-ordered payment plan.


By a written notice dated November 22, 2002, Customer and Utility were informed that a telephonic hearing on Customer's complaint would be held before me at 10:00 a.m. on January 13, 2003.  The November 22 notice listed the telephone numbers at which the parties would be contacted for the hearing and further declared in boldface type:  "If you have not provided a current telephone number where you can be reached for participation in the hearing OR YOUR AREA CODE HAS CHANGED, then you must contact the presiding officer at least 7 days before the actual hearing and provide the necessary information."  The notice also warned in italicized type:  "Attention:  You may lose the case if you do not take part in this hearing and present facts on the issues raised."  The notice stated that Customer would be contacted at the home telephone number listed on her complaint.



On November 27, 2002, I issued a Prehearing Order which (1) stated that a telephonic hearing on Customer's complaint would be held on January 13, 2003 at 10:00 a.m.; (2) explained how the parties could request a change of the scheduled hearing date; (3) warned that a party who failed to take part in the hearing and present evidence could lose the case; (4) advised that a party should contact me if the party wanted to be called for the hearing at a telephone number different from the one shown for the party on the hearing notice; and (5) explained that Customer could ultimately be required to make a lump sum payment to Utility of any amount not paid as ordered by the Bureau.  Along with the Prehearing Order, I sent Customer a budget form to complete and return so that, during the scheduled hearing, we could accurately discuss her household finances and ability to make the Bureau-ordered payments on her Utility bills.



By a letter dated January 8, 2003, Utility sent Customer and me copies of exhibits and specified that it intended to offer the exhibits at the hearing on Customer's complaint set for January 13, 2003.



Customer did not ask for a continuance of the January 13, 2003 hearing.  Customer did not request to be called for the hearing at a telephone number different from the home telephone number shown on the hearing notice.  Customer did not return a completed budget form.



At about 10:05 a.m. and again at 10:20 a.m. on January 13, 2003, I dialed Customer's home telephone number (610) 384-0112 which was listed on Customer's complaint and on the hearing notice.  Each time that I dialed Customer's number, I allowed the telephone to ring fifteen times, but nobody answered the telephone.



At about 10:25 a.m. on January 13, 2003, I began the hearing in Customer's absence.
  Utility was represented by legal counsel and witness Renée Tarpley, a Utility regulatory assessor.  Nobody participated in the hearing on Customer's behalf.  Utility's witness sponsored three exhibits which were admitted into evidence and also briefly testified to explain the current status of Customer's Utility account and Customer's noncompliance with the Bureau of Consumer Services' August 6, 2002 decision.  Utility moved to have Customer's complaint dismissed for failure to prosecute the complaint by presenting evidence to prove the complaint allegations.

Utility's witness credibly testified to the following facts:


1.
Until October 10, 2002, Customer continued to receive residential electric and gas service from Utility at 61 Pennsylvania Avenue, Coatesville, PA 19320, where she accumulated an overdue Utility balance of $1,271.61 (Utility Exhibit 2).


2.
On or about September 28, 2002, Customer began receiving residential service from Utility at a new address:  45 West Sixth Avenue, Coatesville, PA 19320.


3.
By an August 6, 2002 decision, the Bureau of Consumer Services of the Pennsylvania Public Utility Commission ordered Customer, on or before August 27, 2002, to make a lump sum payment of $1,019.54 on her overdue Utility CAP Rate Program balance and, beginning in September of 2002, to pay her monthly Utility CAP Rate Program amount plus $15.00 monthly on her overdue Utility balance until the balance was fully paid (Utility Exhibit 1).


4.
Customer's monthly Utility CAP Rate Program amount was $110.00 for service to 61 Pennsylvania Avenue, Coatesville, PA.



5.
Customer's monthly Utility CAP Rate Program amount is $162.00 for service to 45 West Sixth Avenue, Coatesville, PA.


6.
Customer last made an out-of-pocket payment to Utility on November 20, 2001 in the amount of $67.00 (Utility Exhibit 1).



7.
On December 5, 2001, Customer received a LIHEAP grant of $247.00 which was applied to her Utility balance (Utility Exhibit 1).



8.
On February 11, 2002, Customer received a LIHEAP grant of $300.00 which was applied to her Utility balance (Utility Exhibit 1).


9.
The February 11, 2002 LIHEAP grant was the last payment of any kind made on Customer's Utility balance (Utility Exhibit 1).



10.
Missed payments due under the Bureau's August 6, 2002 decision for Utility service to Customer at 61 Pennsylvania Avenue, Coatesville, PA, total $1,269.54 and consist of $1,019.54 due as a lump sum payment by August 27, 2002; a September 2002 monthly CAP Rate Program payment of $110.00 plus $15.00 monthly on the overdue balance; and an October 2002 monthly CAP Rate Program payment of $110.00 plus $15.00 monthly on the overdue balance.


11.
Instead of a lump sum payment of the missed total of $1,269.54 due under the Bureau's August 6, 2002 decision, Utility requests that Customer be ordered to make a lump sum payment of $1,271.61 which represents Customer's final bill balance for Utility service to 61 Pennsylvania Avenue, Coatesville, PA 19320.


12.
No evidence was offered to show that Customer is behind in her payments for Utility service to 45 West Sixth Avenue, Coatesville, PA 19320.



Pursuant to Jefferson v. UGI Utilities, Inc., Z-00269892 (order adopted October 26, 1995, entered December 26, 1995), Customer's unexcused nonparticipation in the January 13, 2003 hearing results in a waiver of Customer's right to a hearing and a dismissal of Customer's complaint at Docket No. Z-01119476 with prejudice
 for Customer's failure to prosecute the complaint by presenting evidence to prove the complaint allegations.  See also 66 Pa. C.S. §332(a) (the complainant has the burden of proof).


Because Customer has not presented any evidence in support of her complaint allegations, the usual practice is to require Customer to keep the monthly payment plan set by the Bureau of Consumer Services and, within 60 days of the entry date of the Commission's order in the case, to make a lump sum payment of all amounts owed under the Bureau's payment plan but not previously paid by the entry date of the Commission's order.  Oswald v. Duquesne Light Co., C‑00992450 (order adopted  December 2, 1999, entered December 3, 1999); Kenyon v. UGI Utilities, Inc., C‑00957095 (order adopted March 28, 1996, entered April 26, 1996); Claypool v. T.W. Phillips Gas & Oil Co., Z‑00248730 (order adopted November 9, 1995, entered December 22, 1995).  However, Utility has requested that Customer just be required to pay the final bill amount of $1,271.61 for service at her prior address (Fact-finding 11).


For the following reasons, I conclude that Customer should be ordered to make a lump sum payment of $1,271.61 to Utility within 60 days of the entry date of the Commission's order at Docket No. Z-01119476.  First, the final bill amount of $1,271.61 for Utility service at Customer's prior address is just $2.07 higher than the missed payment total of $1,269.54 due under the Bureau's decision for Utility service at Customer's prior address (Fact‑findings 1 and 10).  Second, the Commission regulations at 52 Pa. Code §§56.16(b) and §56.35 permit Utility to transfer Customer's unpaid account balance for service at the prior address to Customer's account for service at the new address.  Third, the record does not contain any evidence of Customer's being delinquent in payments for Utility service at the new address (Fact-finding 12).
ORDER


THEREFORE, IT IS ORDERED:



1.
That the formal complaint of Cheryl Kyle at Docket No. Z‑01119476 is hereby dismissed with prejudice.



2.
That, within 60 days of the entry date of the Pennsylvania Public Utility Commission's order at Docket No. Z‑01119476, Cheryl Kyle shall make a lump sum payment of $1,271.61 to PECO Energy Company.



3.
That, in addition to the payments required in numbered paragraph 2 of this Order, Cheryl Kyle shall, by the payment deadlines stated in her monthly PECO Energy Company bills, pay her monthly PECO Energy Company budget amounts.



4.
That, if Cheryl Kyle fails to make the payments stated in this Order, PECO Energy Company is authorized to suspend or terminate her service in accordance with the Commission's regulations in Chapter 56 of Title 52 of the Pennsylvania Code.



5.
That, as long as Cheryl Kyle makes the payments stated in 

this Order, PECO Energy Company is enjoined from suspending or terminating her service except for valid safety or emergency reasons.

Dated:  February 26, 2003















DEBRA PAIST








Administrative Law Judge

�	The home telephone number was the only telephone number listed on Customer's complaint. 


�	The administrative law judge sat as a special agent pursuant to 52 Pa. Code §56.174.


�	The expression "with prejudice" means that Customer cannot file any other complaint against Utility which concerns the same subject matter as her current complaint.
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