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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of the Bureau of Transportation and Safety (BTS) filed on February 14, 2003, to the Initial Decision of Administrative Law Judge (ALJ) Fred R. Nene which was issued on January 28, 2003.  Walt Yarnell & Associates (Yarnell) filed Reply Exceptions on February 27, 2003.  

History of the Proceeding


On February 5, 2002, BTS filed a Formal Complaint against Yarnell wherein it alleged that on September 13, 2001, Yarnell transported an individual from a point in Allegheny County to a doctor’s appointment at another point in Allegheny County, for compensation, without proper authority from the Commission.  BTS alleged that on February 15, 2001, it had informed Yarnell of the necessity to procure a Certificate of Public Convenience prior to rendering transportation service.  BTS requested that Yarnell be assessed a civil penalty of $500 for the alleged violation.  


On March 1, 2002, Yarnell filed an Answer admitting that it had transported an individual to and from a doctor’s office for the purpose of diagnosis and medical treatment.  Yarnell, however, denied that such transportation fell under the jurisdiction of the Public Utility Commission.  Along with its Answer, Yarnell filed a Motion to Dismiss the Complaint (Motion).  On March 12, 2002, BTS filed an Answer to Yarnell’s Motion to Dismiss. 


In his Initial Decision, issued on January 28, 2003, ALJ Nene recommended that Yarnell’s Motion be granted.  Exceptions and Reply Exceptions to the Initial Decision were filed as above noted.  
Discussion


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); See also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  



As noted above, the ALJ recommended that Yarnell’s Motion be granted.  The ALJ premised his dismissal of Yarnell’s Motion on his conclusion that our jurisdiction in Allegheny County is limited to passenger transportation performed by school buses or taxicabs.  See 52 Pa. Code §41.13.  



The BTS contends that our jurisdiction encompasses “call and demand service” regardless of whether it is rendered in a taxicab.  According to the BTS, the Complaint alleges facts sufficient to establish that Yarnell engaged in call and demand service.  Therefore, the BTS argues that it was improper for the ALJ to grant the Motion to Dismiss.  (BTS Exc., pp. 1-3).


We note that 52 Pa. Code §41.13(b) of our regulations reads as follows:  
(b)
The Commission will consider only those common carriers of passengers in Allegheny County who are providing call or demand service or who are trans​porting school children in a manner not excepted by 66 Pa. C.S. §102 (relating to definitions) to be within the Commission’s regulatory jurisdiction.  (Emphasis supplied).  


Because it is clear that common carriers providing call or demand service in Allegheny County fall within the jurisdiction of this Commission, we conclude that the disposition of this matter turns on a determination of whether Yarnell engaged in call or demand service.  Call or demand service is defined at Section 29.13(2) of our Regu​lations, 52 Pa. Code §29.13(2), as follows:  
Call or demand service.   Local common carrier service for passengers, rendered on either an exclusive or a nonexclusive basis, where the service is characterized by the fact that passengers normally hire the vehicle and its driver either by telephone call or by hail, or both.


We note that the Complaint alleged that Yarnell “on September 13, 2001, transported Robert A. Cope, from his home in Penn Hills Township, Allegheny County, to a doctor’s appointment in Pittsburgh, Allegheny County, for $112 compensation from Highmark Life & Casualty Group.”  Those facts speak for themselves.  It is evident that Yarnell engaged in “call and demand service” as described in our regulations.  


Yarnell admitted in its Answer that the transportation in question did occur.  It seems to us that the transportation at issue was a form of call or demand service.  To the extent that the transportation was alleged to have been something other than call or demand service,
 that would be a factual issue to be decided following a hearing.  Therefore, we conclude that the ALJ improperly resolved a factual issue adversely to BTS without developing an evidentiary record on which to base his finding.  


Accordingly, we will grant the BTS’ Exception, reverse the ALJ’s Initial Decision, and remand this matter to the Office of Administrative Law Judge for such hearings, as deemed appropriate, culminating in the issuance of an Initial Decision Upon Remand; THEREFORE,


IT IS ORDERED:  


1.
That the Exceptions filed by the Public Utility Commission, Bureau of Transportation Safety are granted to the extent that they are consistent with this Opinion and Order.  


2.
That the Initial Decision of Administrative Law Judge Fred R. Nene is reversed.  


3.
That the matter be remanded to the Office of Administrative Law Judge for such hearings, as deemed necessary, culminating in the issuance of an Initial Decision Upon Remand.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 10, 2003
ORDER ENTERED:  April 14, 2003
	�	Other types of passenger transportation include scheduled route service, group and party service, limousine service, airport transfer service, and paratransit service.  See 52 Pa. Code §§29.301-29.355. 
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