BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Maureen Civiletti Michaels



:
Docket No.:








:
Z-01177159

v.





:

:

PPL Electric Utilities Corporation.

:

INITIAL DECISION

Before

James D. Porterfield

Administrative Law Judge

as Special Agent
history of the proceeding


This decision dismisses the complaint of a residential utility customer seeking relief from a payment arrangement prescribed by the Commission’s Bureau of Consumer Services (BCS) because of a claimed inability to pay electric utility bills as directed by the BCS. The Complainant failed to appear for the hearing and, thus, failed to show mitigating or adverse circumstances, arising after the BCS decision on the informal complaint, that prevented her from complying with the BCS decision. The accompanying Order restates the payment arrangement prescribed by the BCS and orders the Complainant to pay a deficiency amount reflecting the amount she should have paid under the BCS‑prescribed payment arrangement.

On Oct. 7, 2002, Maureen Civiletti Michaels (Michaels or Complainant) filed the complaint as an appeal from the BCS decision on informal complaint, issued Sept. 16, 2002, at BCS Case No. 1177159. The complaint claims that Michaels cannot afford to pay, monthly, the special budget amount of $104.00 required by the BCS decision. PPL Electric Utilities Corporation (PPL or Respondent) answered the complaint. The Prehearing Order issued Jan. 3, 2003.
By letter dated Jan. 15, 2003, Michaels was advised by the presiding officer as follows:

This acknowledges receipt, on Jan. 13, of your letter, dated Jan. 7, in which you ask for a “continuance” of your telephone hearing, now scheduled for Wednesday, Feb. 26, 2003, at 10 a.m. You indicate that you just started a new job and cannot be contacted on the job for the telephone hearing. It is important, if you want your complaint heard, that you furnish me with a date (Monday through Friday), time (between 9:00 a.m. and 2:00 p.m.), and telephone number for your hearing. If you do not participate in a hearing on your complaint, the complaint will be dismissed and you will be ordered to pay, at the risk of losing service, a lump‑sum to PPL Electric in the amount equal to the amount you have not paid under the decision of the Bureau of Consumer Services on your informal complaint: that is, beginning in Oct. [sic] 2002, you are to pay, monthly and in a timely fashion, your regular monthly budget amount (then $64) plus $40 toward payment of the balance due on your account.

It is your burden to prove at your hearing that your household circumstances have changed negatively since the time when the Bureau of Consumer Services investigated your informal complaint. Your failure to prove that your household circumstances have changed negatively may result in an order from me for you to pay, at the risk of losing service, a lump‑sum to PPL Electric in the amount equal to the amount you have not paid under the decision of the Bureau of Consumer Services on your informal complaint.

On or before Jan. 31, furnish me with the date, time, and telephone number requested above.
Michaels did not respond to the letter.

After notice to the parties, a telephone hearing was held on Feb. 26, 2003. For the hearing—presided over by ALJ James D. Porterfield—John F. Gross, Esquire, appeared on behalf of PPL and offered the brief testimony of Ted Bakis, Customer Service Representative, PPL Electric Utilities Corporation. The attempt to contact Michaels using the telephone number appearing on the Telephone Hearing Notice and on the Formal Complaint Form was unsuccessful. A recorded message was received indicating the number was no longer in service and no additional information was available. Two PPL exhibits were admitted into the record: PPL Hearing Exhibit No. 1, an itemized statement for Michaels’ account and PPL Hearing Exhibit No. 2, closing data from Michaels’ BCS decision, issued Sept. 16, 2002, at BCS Case No. 1177159.
The record of the proceeding includes the Prehearing Order, the exhibits, described above, and the tape recording of the hearing.
 The record closed Feb. 26, 2003. Briefs were not filed.
Findings of fact

1. PPL furnishes residential electric utility service to the Complainant at 417 Heather Highlands, Pittston, Pa. (PPL Hearing Exhibit No. 1.)
2. At the time of the hearing the balance on Complainant’s account was $1106.35. (PPL Hearing Exhibit No. 1.)

3. The decision on informal complaint by the BCS, at BCS Case No. 1177159, directs Michaels to pay, monthly, beginning in October 2002, the regular budget amount of $64 plus $40 to amortize the arrearage, which was, on Sept. 14, $698.76. (PPL Hearing Exhibit No. 2.)
4. The last payment Michaels made to PPL on the account was made in March 2002; the payment was $35.00.

5. If Michaels had complied with the BCS directive, she would have paid PPL $520.00.
6. Michaels’ current monthly budget amount is $64.00.

7. The balance on Michaels’ account at Feb. 19, 2003, was $1106.35. (PPL Hearing Exhibit No. 1.)

discussion
Maureen Civiletti Michaels, the Complainant, did not appear for the scheduled hearing on her complaint: that is, she could not be contacted for the scheduled hearing using the telephone number she provided on the Formal Complaint Form. The Telephone Hearing Notice, the Prehearing Order, and the presiding officer’s Jan. 15, 2003 letter, all mailed to Michaels at the address she furnished on the Formal Complaint Form (and on her letter to the presiding officer), cautioned her that she might “lose the case” if she did not participate in the hearing and present evidence on the issues raised. Moreover, the Prehearing Order and the presiding officer’s letter advised the parties to notify the presiding officer if a party must be contacted for the hearing using a telephone number different from the number on the hearing notice. Providing a complainant with notice of the date, time, and place or mode for a hearing and providing the complainant an opportunity to be heard on the matters put at issue by the pleadings provides the complainant with due process, a requirement of the law.

The Commission satisfied the legal requirement of according Michaels due process by providing her with timely notice of the scheduled hearing and by providing her with an opportunity to be heard on her complaint. The Telephone Hearing Notice, the Prehearing Order, and the presiding officer’s subsequent letter showed the date, time, and mode for the scheduled hearing. All were mailed to Michaels by First‑Class, U.S. Mail. No item was returned as “undeliverable.” Therefore, it is presumed that Michaels received notice of the hearing.
 If a complainant fails to appear for a scheduled hearing after receiving legally adequate notice of the hearing and after having an opportunity to be heard on the complaint, the complaint may be denied and dismissed with prejudice.
 Prejudice here means only that the Complainant cannot again, by a formal complaint, raise the same issues against the same Respondent.

The complaint seeks relief, for Michaels, from a payment arrangement prescribed by the BCS because of a claimed inability to pay electric utility bills as directed by the BCS. The BCS directed Michaels to pay, monthly, the regular budget amount of $64 plus $40 to amortize the arrearage, which was, on Sept. 14, 2002, $698.76.

The Commission routinely entertains the type of complaint filed by Michaels. The Commission has said a payment arrangement prescribed by the BCS is a starting point for determining an appropriate payment arrangement on appeal.
 Additionally, if a complainant has not complied with the payment arrangement prescribed by a BCS decision and cannot satisfactorily explain the failure to make the prescribed payments, then it is appropriate to order a deficiency payment equal to the amount of missed payments under the BCS decision.
 Low income or insufficient income is not a good‑cause explanation.
 A substantial, good‑faith effort by a complainant to make the payments prescribed by a BCS decision will excuse the complainant from being ordered to make all or some part of a deficiency payment.
 To amount to a substantial and objective good‑faith effort—absent a good‑cause explanation—a complainant must have paid something more than about one‑half of the amount prescribed by the BCS decision.

Since March 2002, Michaels has paid nothing on the account, and, of course, since Michaels did not appear for the hearing, she did not offer any reason for her failure to comply with the BCS decision.
To obtain the relief sought, Michaels bears the burden of producing evidence and persuading the Commission that mitigating or adverse circumstances occurred or arose since the time the BCS investigated the informal complaint on which it based its prescribed payment arrangement.
 Because Michaels failed to appear for the hearing, she failed to adduce any evidence to support changing the BCS‑prescribed payment arrangement. Hence, the complaint is denied and dismissed, and the payment terms of the BCS decision are restated and ordered, along with a deficiency payment reflecting the amount Michaels should have paid under the BCS‑prescribed payment arrangement.

Under the BCS decision, there is a deficiency in compliance of $520.00.
 Michaels is ordered, therefore, to pay any deficiency amount existing on the date that the Commission’s order becomes final.

The complaint is denied and dismissed with prejudice. The accompanying Order enforces the BCS decision by requiring Michaels to pay the accumulated deficiency amount under the BCS decision and to pay, monthly, the regular budget amount plus $40 to amortize any past‑due balance.

conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2. The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought. See 66 Pa.C.S. §332(a).

3. During the pendency of a formal complaint by a residential customer, whether an initial complaint or a complaint appealing a decision on informal complaint by the Bureau of Consumer Services, the customer has an enforceable duty to pay the undisputed portions of all utility bills. See 52 Pa. Code §56.174 and §56.181.

4. The Complainant failed to show that she has a good payment history and that a positive change in her financial circumstances will occur on a certain date or within a reasonable time—or failed to show other extenuating circumstances—for the purpose of permitting the Complainant to pay less, monthly, on her electric utility account than the amount of the current charges or the current budget amount plus something to amortize the arrearage. See Evasovich v. Duquesne Light Co., 57 Pa. PUC 104, 106 (1983); see also Jackson v. Pa. P.U.C., 522 A.2d 1187 (Pa. Cmwlth. 1987).

5. For the purpose of obtaining the relief sought by the subject complaint, the Complainant failed to satisfy her burden of proving that, financially, she was and is unable to make timely payments as prescribed by the Informal Complaint Decision of the Commission’s Bureau of Consumer Services, at BCS Case No. 1177159, issued Sept. 16, 2002.

6.
The payment arrangement prescribed in the following Order requiring the Complainant to pay the entire deficiency amount accruing under the decision on informal complaint by the Bureau of Consumer Services and to pay, monthly and in a timely manner, the budget amount plus $40 conforms with applicable provisions of the Public Utility Code and the regulations and policy of the Commission.


7.
If a complainant receives proper notice of a hearing on a complaint and neither the complainant nor a qualified representative appears for the scheduled hearing and prosecutes the complaint, the formal complaint may be denied and dismissed with prejudice.
8.
There is no evidence to support a conclusion that PPL Electric Utilities Corporation violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” See 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.

ORDER

THEREFORE,

IT IS ORDERED, as follows:

1. That the complaint captioned Maureen Civiletti Michaels v. PPL Electric Utilities Corporation, at Docket No. Z-01177159, is denied and dismissed, with prejudice, except to the extent of the following ordered payment arrangement.

2. 
That within 15 days of the date on which the order of the Commission is entered, or otherwise becomes final, PPL Electric Utilities Corporation must issue Maureen Civiletti Michaels a bill in the amount—not to exceed the amount of any arrearage—that reflects the deficiency in payments Maureen Civiletti Michaels failed to make under the decision on informal complaint issued by the Commission’s Bureau of Consumer Services, on September 16, 2002, at BCS Case No. 1177159.

3. 
That within 60 days of the date of the bill issued by PPL Electric Utilities Corporation, according to ordering paragraph No. 2, above, Maureen Civiletti Michaels must make a payment or payments, toward any arrearage, in the amount of the bill issued by PPL Electric Utilities Corporation.

4. 
That beginning with the first billing period after the date on which the order of the Commission is entered, or otherwise becomes final, Maureen Civiletti Michaels must pay, monthly, to PPL Electric Utilities Corporation, the regular budget amount (which is subject to routine continual review) plus $40.00 to amortize the arrearage.

5. 
That PPL Electric Utilities Corporation must not assess any additional late charges or finance charges on the past‑due balance, as long as Maureen Civiletti Michaels complies with the terms of this Order.

6. That if Maureen Civiletti Michaels adheres to the payment schedule prescribed by this Order, until any arrearage is amortized, PPL Electric Utilities Corporation must not terminate service except for reasons involving safety or other emergency.

7. 
That PPL Electric Utilities Corporation is authorized to terminate service in compliance with Chapter 56 of Title 52 of the Pennsylvania Code, if Maureen Civiletti Michaels fails to adhere to the payment schedule prescribed by this Order.

8. That the formal complaint proceeding captioned Maureen Civiletti Michaels v. PPL Electric Utilities Corporation, at Docket No. Z-01177159, is terminated and the record to be marked “closed.”

Dated: February 26, 2003 

James D. Porterfield

Administrative Law Judge
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