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I.
History of the Proceeding


This decision dismisses a complaint which Albert S. Lardo filed with the Commission on August 19, 2002.  Mr. Lardo’s complaint alleges that West Penn Power Company (West Penn) installed a 50,000 volt line within ten feet of his building, which, according to the Occupational Safety & Health Administration (OSHA) of the United States Department of Labor, creates a dangerous condition prohibiting maintenance work from being done on the building.  The complaint asks the Commission to direct West Penn to re-route the lines at a safe distance at its expense.


West Penn filed an answer on September 10, 2002.  West Penn’s answer asserts that the line in question is a three-phase 12kV
 line which is a safe distance from the building and which is in compliance with the National Electrical Safety Code (NESC).  



The Commission held an initial hearing on January 15, 2003.  Mr. Lardo represented himself and sponsored five exhibits, four of which were admitted into the record.  David L. Williams, Esquire, represented West Penn.  West Penn presented two witnesses: Francis X. Spaeder, a recently retired distribution lines engineer with 34 years of work experience with West Penn; and Gerald Lesko, a West Penn electric operations manager who works in the Jeanette Service Center.  Mr. Spaeder is a registered professional engineer and a registered professional surveyor.  Tr.  57.  West Penn sponsored three exhibits which were admitted into the record.  Christopher A. Feliciani, Esquire, represented the Borough of Irwin.  The Borough sponsored one exhibit, a copy of a complaint filed against Mr. Lardo.  During the hearing I granted the Borough’s oral motion to intervene in this proceeding.  Tr.  78-80.


The record of this proceeding, which consists of the above referenced eight exhibits and a 141-page transcription of the notes of testimony, closed on February 5, 2003.  The parties did not file briefs.


The Borough did not have sufficient copies of its exhibit, Borough Exhibit B-1, to submit to the Court Reporter at the hearing and my office’s photo copier was not operating that day.  The Borough sent me a copy of its exhibit, but did not send copies to the Court Reporter.  As a result, the transcript Index to Exhibits indicates that Exhibit B-1 was admitted into the record but adds that it is not attached.  Tr.  3.  To allow the exhibit to be placed in the document folder of this proceeding, I issued an Order dated February 28, 2003 reopening the record and closing the record effective March 5, 2003. 
II.
Findings of Fact

1. Mr. Lardo, a developer, owns a building used for commercial purposes located at 401 Main Street, Irwin Pennsylvania.  The building is at the corner of Fourth and Main Street.  Tr.  6-7.

2.  The building was constructed in 1900.  Mr. Lardo purchased it in 1996.  Tr.  17, 35
3. About a year and a half before the hearing in this matter, Mr. Lardo hired workers to repair the soffit on the Fourth Street side of the building but they could not perform the work because they would have come too close to West Penn’s electric wires.  Tr.  16-17. 

4. West Penn had installed insulation on its wires running along the front of the building, the Main Street side, allowing Mr. Lardo to have the soffit repaired on that part of the building.  Tr.  19-20. 

5. Before 1989, there was one 7.2kV phase conductor on the pole in question.  In 1989, West Penn added two more 7.2kV phase conductors.  Tr.  80, 125-126.  The pole supporting the conductors is either 40 or 45 feet tall.  Tr.  123.
6. A fire escape that was located on the Fourth Street side of the building when Mr. Lardo purchased it extends about 3-4 feet wide from the side of the building.  Tr.  51.

7. Mr. Lardo testified that it is 6 feet 2 inches from the center of the pole carrying the line in question to the Fourth Street side of the building.  He made the measurement with a regular tape measure.  Tr.  53, 136-137.

8. On May 29, 2002, the Borough filed a civil complaint against Mr. Lardo owing to building violations which pose a safety hazard to pedestrians using the sidewalk along the Fourth Street side of the building.  According to the civil suit, there are holes in the soffit and dirt and little chunks of material fall from the building onto the street.  Three magistrate hearings have been continued to allow Mr. Lardo time to resolve the situation with the electric wires and, thereby, allow repairs to be done to resolve the building violations.  Tr.  24-27, 32.
9.   Mr. Lardo has been unable to retain a contractor to repair the soffit on the Fourth Street side of the building because OSHA rules prohibit workers from being within ten feet of electric wires.  Tr.  28-29.
10.  By letter dated June 12, 2001, West Penn informed Mr. Lardo that the charge to him for West Penn constructing a temporary primary line at another location in Irwin so the line near his building could be de-energized temporarily would be $3,006.72, not $5,732.40
, the amount quoted to him previously.  Tr.  35-36; Ex. WP-1.
11.  Mr. Lardo testified that a Mr. Graham from West Penn, now retired, told him that the line in question is a 50,000 volt line.  Tr.  41, 43.
12. Mr. Graham sent Mr. Lardo a copy of the OSHA rules which apply to safety-related work practices designed to prevent electric shock or other injuries resulting from direct or indirect electrical contacts when work is performed near or on equipment or circuits which are or may be energized.  Mr. Graham marked portions of the rules.  He marked 49 CFR 1910.333(c)(3)(i)(A)(1) which requires that when an unqualified person works in an elevated position near overhead lines, the location must be such that the person and the longest conductive object he or she may contact cannot come closer to any unguarded, energized overhead line than 10 feet for voltages to ground 50kV or below.  Mr. Graham also marked 49 CFR §1910.333(c)(3)(ii) which, among other things, does not permit qualified persons working on lines described in the previous section to approach or take any conductive object without an approved insulating handle closer to exposed energized parts than 2 feet 0 inches if the line is over 2kV, not over 15kV (phase to phase), and closer than 3 feet 6 inches if the line is over 37KV, not over 87.5kV (phase to phase).  Tr. 47-49; Ex. WP-3.
13.  Mr. Lardo posed two permanent solutions to the problem in question.  First, raise the elevation of the line far enough above the building roofline.  Second, construct a bypass system so the line along his building can be de-energized as needed.  The second option would cost about the same as the temporary bypass, about $3,600 plus the cost of acquiring any needed rights-of-way.  Tr.  44, 124.
14.  Mr. Spaeder measured 6 feet 9 ½ inches as the distance from the closest conductor to the building wall of the Fourth Street side of the building.  Because the bricks on the building protrude he also measured 6 feet 11 ½ inches as the distance further in to the building wall.  Tr.  60, 82.  He testified that even if the measurement was from the outer edge of the soffit, the clearance would still be at least 5 feet because the overhang of the building is about 16 inches.  Tr.  76, 82-83.
15. Mr. Lardo testified that the overhang is more than 16 inches because when the other side of the building was being repaired, he purchased 24 inch or 30 inch coils so it could be bent and used to cover the overhang.  Tr.  137.

16. The voltages of the three West Penn lines in question are 7,200 volts phase to ground.  Table 234-1 of the 1987 National Electric Safety Code (NESC) requires a horizontal clearance of 5 feet to walls and projections for lines from 750 to 8,700 volts phase to ground.  Tr.  60-61, 66, 70, 80, 99, 117.  
17. The NESC requires 10 feet of vertical clearance from the closest phase conductor to the fire escape on the Fourth Street side of the building.  The closest phase conductor is at the level of the roof of the building.  Mr. Spaeder testified that a typical story in old buildings, such as Mr. Lardo’s, is about 13 feet.  He concluded that there is more than adequate vertical clearance under the NESC from the conductor to the platform of the fire escape, especially since the measurement is taken from the conductor which is 16 inches from the wall to the portion of the fire escape which projects 4 or 5 feet out from the building,  Tr.  60-65, 102.  The ladder of the fire escape is attached to the overhang of the building, so it is at least 16 inches from the wall of the building.  Using Mr. Spaeder’s 6 feet 9 ½ inch measurement in Finding of Fact No. 14, the horizontal distance from the ladder to the nearest conductor is 5 feet 5 ½ inches (6 feet 9 ½ inches minus 1 foot 4 inches).  Tr.  93-95.  Using Mr. Lardo’s calculation of 6 feet 2 inches (Finding of Fact No. 7), the horizontal clearance would be 4 feet 10 inches (6 feet 2 inches minus 1 foot 4 inches).  Tr.  96-97. 
18.  Based on his experience of investigating about 300 electrical contact incidents and fires, Mr. Spaeder concluded that the position of West Penn’s electric lines exceeds NESC clearance requirements and presents no danger to the normal operation of the building and no danger in the event of a fire evacuation.  Tr.  65.
19.  Rule 17 of West Penn’s tariff requires a customer to pay the cost of moving West Penn’s facilities if the facilities are moved at the customer’s request.  Tr.  105-106; Ex. WP-2.
20.  West Penn is willing to move its facilities on a temporary basis at a cost to Mr. Lardo of $3,006.72.  Tr.  106.
21.  West Penn is willing, at Mr. Lardo’s expense, to install a separate system which would allow the phase conductors near Mr. Lardo’s building to be de-energized when necessary, assuming needed rights-of-way could be acquired.  Tr.  106.
22. At a cost of $800 to $1000, West Penn can raise the phase conductors 6½ feet by installing a pole top extension and a pole top pin extension.  This would not, however, resolve the OSHA restrictions because OSHA standards require unqualified persons performing work on the portion of Mr. Lardo’s building in question to maintain 10 feet of clearance and such clearance does not exist.  Tr.  108-109.  At a cost of about $400, West Penn could move the phase conductors about 18 inches further from the building horizontally by installing alley arms.  While this would increase the horizontal clearance from the fire escape ladder, it would not provide the needed 10 feet of clearance under OSHA regulations. Tr.  109-111.
23. Placing the phase conductors underground would cost about $5.00 per foot for the wire and conduit.  Excavation costs are unknown because West Penn does not do excavation work.  The total cost, however, would exceed any other options under consideration in this proceeding.  Tr.  114.
24. Installing 60-foot poles would cost about $500 and it would take at least 3 poles to make the necessary transition from the other lower poles.  Tr.  122-123.
III.
Discussion
A.
Burden of Proof
Section 332(a) of the Public Utility Code
 provides that the party seeking relief from the Commission has the burden of proof.  Mr. Lardo seeks relief from the Commission, and, therefore, has the burden of proof in this proceeding.

“Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing by even the smallest degree, than the evidence presented by the other party.
   If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.
 

If the utility submits evidence of “co-equal” weight to refute the complainant's evidence, the complainant has not satisfied the burden of proof unless it presents additional evidence opposing the utility’s evidence.
  

The decision of the Commission must be supported by substantial evidence.
  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.
  

Mr. Lardo is not willing to pay West Penn to move its facilities for any needed solution to the problem in question.  His reason is that West Penn installed the line.  Tr.  45. 
B.
The voltage of the line
Preliminarily, it is necessary to determine the voltage of the line in question because the voltage dictates the NESC clearances required at Mr. Lardo’s building.  The voltage to be applied under the NESC is the voltage derived phase to ground, not the voltage derived phase to phase.
The three 7.2kV phase conductors in question can be considered a three phase 12kV system because 12kV could be obtained if two of the 7.2kV were connected phase to phase.  If the phase conductors in question consisted of a 12kV line, the required clearance under the NESC would be 6 feet.  According to Mr. Lesko, however, the conductors are 7.2kV phase to ground.  Tr.  120-121.
Mr. Spaeder explained the derivation of 7.2kV and the derivation of 12kV by discussing house wiring.  House wiring, 120 volts and 240 volts, is obtained from three wires coming into the house.  Light bulbs use 120 volts, derived from the light bulbs being connected to one of the two phase wires and the middle wire, known as the neutral.  Ranges and hot water heaters use 240 volts, derived from their being connected to the two outside phase wires.  
One 7.2kV conductor is identified as a 7.2kV system.  Two or three 7.2kV phase conductor systems, however, are identified as 12kV systems because an electrical system is identified at its phase to phase, or highest, operating voltage.  A 12kV system, therefore, is so designated because of the voltage possible between one phase conductor and the other phase conductor, just as 240 volts exists from the connection between the two outside wires in a house.  The voltage between any of the phase conductors and ground is measured at 7.2kV, just as the connection between one outside wire and the neutral produces 120 volts in house wiring.  
As noted above, NESC clearance requirements are based on the voltage phase to ground, which here is 7.2kV.  The designation of the three 7.2kV conductors as a 12kV system, therefore, is of no consequence in determining if the closest conductor to Mr. Lardo’s building meets the NESC clearance requirements.  Tr. 127, 134-135.
C.
Whether the conductor closest to the building meets NESC clearance standards
Having determined that the NESC clearance in the situation under consideration here is based on 7.2kV, it is necessary to determine if the conductor closest to Mr. Lardo’s building meets NESC clearance guidelines.  I conclude that it does.
1.
The vertical clearance between the closest conductor and the wall of the building
The NESC requires a clearance of 5 feet to walls and projections for lines from 750 to 8,700 volts phase to ground.  Finding of Fact No. 16.  The line in question, 7.2kV, falls in this range.  

Mr. Spaeder measured the horizontal clearance from the closest conductor to the building wall to be 6 feet 11½ inches.  He also measured the horizontal clearance from the outer edge of the soffit, which is about 16 inches of overhang, to be at least five feet (6 feet 11½ inches minus 16 inches equals 5 feet 7½ inches).  Finding of Fact No. 14.  This meets the NESC clearance requirements.  

Mr. Lardo measured the horizontal clearance to be 4 feet 10 inches.  This is based upon his measurement of 6 feet 2 inches from the center of the pole to the side of the building, minus 16 inches for the overhang.  Finding of Fact Nos. 7 and 16.  This measurement does not meet the NESC clearance requirements.
Mr. Lardo testified that he took his measurement “close to the center” of the pole closest to the building, Tr.  53, and that he used a “regular tape measure” to do so.  Tr.  137.  Mr. Spaeder took his measurements from the conductor, not from the center of the pole.    
I find Mr. Spaeder’s measurement to be more reliable.  He is a registered professional engineer and a registered professional surveyor.  Tr.  57.  His measurement from the conductor is more reliable than Mr. Lardo’s because it is more precise.  It is more precise because the NESC clearance must be between the conductor and the building and because the distance between the center of the pole and the conductor is not clear from the record.  I find also, that Mr. Spaeder’s estimate of the width of the soffit, 16 inches, is more reliable than Mr. Lardo’s testimony that the width is greater than 16 inches.  Mr. Lardo testified that he needed to purchase 24 or 30 inch coils when the other side of the building was being repaired and that the coils were bent and used to cover the overhang.  Tr. 15.  I cannot conclude from this testimony that the overhang is more than 16 inches from the building because the exact nature of the coils is not clear and because it is not clear what horizontal measurement would result by bending the coils.  I accept Mr. Spaeder’s estimate that the overhang is about 16 inches wide.  Finding of Fact No. 14.

I conclude, therefore, that the horizontal clearance between the conductor and the wall of the building meets the NESC standard even when the overhang is taken into consideration.    
2.
The vertical clearance between the closest conductor and the platform of the fire escape 
The NESC requires 10 feet of vertical clearance between the closest phase conductor and the fire escape on the Fourth Street side of the building.  
The closest phase conductor is level with the roof of the building.  I accept Mr. Spaeder’s testimony that a typical story in old buildings is about 13 feet in height.  Finding of Fact No. 17.  Mr. Lardo did not rebut this testimony.  The platform of the fire escape is level with the bottom of the top story of the building which is 13 feet from the roof.  The fire escape projects 4 or 5 feet out from the building.  Tr.  60-65, 102.  The vertical measurement in question here, therefore, must be taken from the overhang (16 inches from the side of the building) to the outermost projection of the fire escape platform (4-5 feet from the side of the building).  Because this is a diagonal measurement, the vertical clearance is more than 13 feet, the height of the story.  I conclude, therefore, that the vertical clearance from the conductor to the fire escape platform is greater than the 10 feet required by the NESC.  

3.
The horizontal clearance between the closest conductor and the fire escape ladder
The NESC requirement of 5 feet of horizontal clearance between a conductor and a building applies to clearance between the conductor and the fire escape ladder because the ladder is considered to be a projection from the building.

The top of the ladder of the fire escape is attached to the overhang of the building so the ladder is 16 inches from the wall of the building.  Using Mr. Spaeder’s measurement of 6 feet 9 ½ inches from the closest conductor to the wall of the building, the horizontal distance from the ladder to the nearest conductor is 5 feet 5 ½ inches (6 feet 9 ½ inches minus 1 foot 4 inches).  Tr.  93-95.  Using Mr. Lardo’s calculation of 6 feet 2 inches (Finding of Fact No. 7), the horizontal clearance would be 4 feet 10 inches.  Tr.  96-97.  As noted above, however, Mr. Spaeder’s measurement is more reliable.  
I conclude that the horizontal clearance from the conductor to the fire escape ladder is greater that the 5 feet required by the NESC.
D.
OSHA standards


OSHA standards require unqualified persons performing work on the portion of Mr. Lardo’s building in question to maintain 10 feet of clearance from West Penn’s conductors.  Finding of Fact Nos. 9 and 22.  As the discussion of clearances above indicates, the clearance between the conductor and the building is less than 10 feet.  This means Mr. Lardo must find qualified workers to maintain his building or make an arrangement with West Penn to move the conductors or de-energize them temporarily.  Adding to Mr. Lardo’s predicament is the civil complaint which the Borough has filed against him because of the danger to pedestrians posed by parts of the building falling to the pavement below.  Finding of Fact No. 8.
E.
West Penn’s tariff
Rule 17 of West Penn’s tariff requires a customer to pay the cost of moving West Penn’s facilities if the facilities are moved at the customer’s request.  Finding of Fact No. 19.  It is clear that West Penn is not required to move the conductors in question because they meet NESC standards.  
F.
Conclusion
Mr. Spaeder’s extensive experience in investigating electrical contact incidents and fires supports his conclusion that the location of West Penn’s conductors presents no danger to the normal operation of the building and no danger in the event of a fire evacuation.  Finding of Fact No. 18.  I accept his conclusion.  West Penn’s conductors meet NESC clearance requirements.  I must, therefore, dismiss Mr. Lardo’s complaint because he has not met his burden of proving otherwise.  

It is clear that Mr. Lardo needs to repair and maintain his building.  The Borough has brought a civil action against him because of the danger to pedestrians posed by the crumbling soffit of the building.  Even though the NESC standards have been met, unfortunately for Mr. Lardo, whoever makes the repairs and performs the maintenance is subject to OSHA clearance standards which require a ten foot clearance.  Unless Mr. Lardo employs qualified workers to work on his building, he will have to have West Penn move its facilities temporarily or permanently.  As noted, West Penn’s tariff requires Mr. Lardo to pay for this.  Finding of Fact Nos. 13, 20-24 contain possible ways West Penn can move its facilities.  If he cannot find qualified workers under the OSHA standards, it is up to Mr. Lardo and West Penn to agree on a way to move the facilities.  
IV.
Conclusions of Law


1.
The Commission has jurisdiction over the subject matter of and the parties to this proceeding.



2.
Mr. Lardo has the burden of proof in this proceeding.



3.
Mr. Lardo has not met his burden of proving that West Penn’s facilities violate the clearance standards of the National Electric Safety Code for 7.2kV conductors phase to ground.



4.
This complaint must be dismissed for failure to meet the burden of proof.



5.
Mr. Lardo must pay the cost of West Penn moving its facilities if he requests that this be done.

V.
ORDER


Therefore;



IT IS ORDERED:


That the Complaint of Albert S. Lardo v. West Penn Power Company at Docket No. C-20028351 is dismissed for failure to meet the burden of proof.

Dated:  March 5, 2003 


____________________________






LARRY GESOFF







Administrative Law Judge

� 	The precise voltage is 12,470, which is calculated by multiplying 1.71 (the square root of 3) by 7.2kV.  Tr.  129.


� 	The letter incorrectly states that the previous amount is $5,7324.


�   	66 Pa. C.S. §332(a).


�  	Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  


� 	Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).





� 	Morrissey v.  PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C. 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff'd. 501 Pa. 443, 461 A.2d 1234.


� 	See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704.  


� 	Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).








1
1

