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MOTION OF COMMISSIONER TERRANCE J. FITZPATRICK

This matter involves a Petition filed by PECO Energy Company (“PECO”) seeking expedited approval of “consensus modifications” to PECO’s Universal Service Program.  PECO states that these modifications are supported by the Office of Consumer Advocate (“OCA”), the Pennsylvania Department of Public Welfare (“DPW”), and by a number of organizations that are concerned regarding the ability of low-income customers to pay their utility bills.  The staff recommends that the Commission approve the Petition with several additional modifications.  I will move that the Commission accept staff’s recommendation, in part, and reject it in part, as described below.


At the outset, I recognize that it is generally in the public interest to encourage further development of universal service programs.  I compliment PECO and the other parties who worked to develop the consensus modifications to PECO’s program. I also wish to thank the Commission’s staff for its dedication and diligence in advancing these programs.  However, I disagree with four aspects of the staff’s recommendation in this particular case.  
First, staff recommends several modifications to the Petition, including, but not limited to, requiring PECO to determine the reasons for “excessive usage” by some customers, directing PECO to correct certain information technology deficiencies, directing PECO to evaluate an “affordability test” with respect to its program, and directing PECO to allow customers participating in the customer assistance program to be placed on budget billing.  Neither PECO nor the other parties who have an interest in PECO’s Petition have been given the opportunity to be heard with regard to the modifications recommended by our staff.  They clearly have a right to notice and an opportunity to be heard under the Administrative Agency Law.  2 Pa. C.S. §504.  In order to provide these parties with due process of law, I will move that this Order be issued as a “Tentative Order” and provide the parties with 20 days to comment on the modifications recommended by the staff.


Second, I disagree with the language in the draft Order (pages 2 and 3) suggesting that it may be appropriate for a utility to seek a deferral of costs related to its CAP program that cannot be recovered under the capped rates currently in effect. I question the wisdom and legality of establishing a current program that is so costly that future customers must be saddled with such costs (which would be in addition to the cost of similar programs in effect during the future period).  In addition, since the Petition does not seek a deferral and staff does not recommend that we adopt one, the discussion of the propriety of the deferral mechanism is unnecessary.


Third, I disagree with the staff’s interpretation of subsection 2802(10) of the Public Utility Code, 66 Pa. C.S. §2802(10).  This subsection provides:


The Commonwealth must at a minimum, continue the



protections, policies and services that now assist



customers who are low-income to afford electric



service.

The staff emphasizes the word “afford” in this quote, which leads it to conclude that “…a customer assistance program must be affordable to help a customer maintain his or her electric service.”  (Proposed Order, p. 3).  I disagree with this interpretation.  The point of this language is that the Commonwealth must at least continue the CAP and other low-income programs that were in effect as of the date of the Act.  It is also reasonable to infer from the language that the Commission could require programs that are even more beneficial to low-income customers than those in effect as of the date of the Act.  It is not reasonable, however, to interpret this language as imposing a statutory requirement that utility rates meet an “affordability” test.  While “affordability” is a laudable goal for the Commission to pursue as a matter of policy, this goal must be balanced with the recognition that other customers pay for these programs.  

Fourth, beginning on page five of the Proposed Order, the discussion appears to give controlling weight to a third-party’s evaluation of PECO’s CAP Rate.  I believe that this language goes beyond what is called for in a proceeding that was uncontested.  I will not attempt to dictate specific editorial changes in this Motion; however, the Staff should revise this language in light of this concern.

In summary, the recommendation of the staff should be modified as set forth above;  THEREFORE, I MOVE THAT:

1.  
The staff recommendation be accepted in part and rejected in part, as set forth in the body of this Motion.

2.
The Commission issue a Tentative Order and give the parties 20 (twenty) days to file comments.

3
The Bureau of Fixed Utility Services, Bureau of Consumer Services, and the Law Bureau make the necessary revisions in accordance with this Motion.
Date:  March 6, 2003
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