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OPINION AND ORDER

BY THE COMMISSION:  



Before the Commission for consideration is the Initial Decision of Administrative Law Judge (ALJ) Richard M. Lovenwirth, issued January 28, 2003, in the above captioned proceeding.  Pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. §332(h), we exercised our right to review this matter.  
History of the Proceeding

On April 22, 2002, Munford Nelson (Complainant) filed a Formal Complaint against PG Energy, A Division of Southern Union Company (Respondent) alleging that the company overcharged his residential gas account.
  The Complaint was served on the Respondent on May 1, 2002.  
On May 13, 2002, the Respondent filed an Answer denying the allegations of the Complaint.  An evidentiary hearing was held before ALJ Lovenwirth on October 1, 2002.  By Initial Decision issued January 28, 2003, ALJ Lovenwirth dismissed the Complaint.  
Discussion

The Complainant presented testimony that, although he was the tenant at the residence in question, he did not actually physically occupy the residence during the disputed time period (November 29, 2001, to May 1, 2002).  (Tr., p. 29).  Instead, he merely visited the premises, on average, three times every forty-five to sixty days.  (Tr., p. 36).  The Respondent presented evidence that the meter tested as accurate (Tr., p. 81; Resp. Exh. #4).  
ALJ Lovenwirth applied the “Waldron Rule” to his analysis of the evidence presented.  See, Waldron v. Philadelphia. Elec. Co., 54 Pa. PUC 98 (1980).  However, the ALJ did not address the Commonwealth Court’s clarification of the Waldron Rule in Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001), wherein the Court stated that:  
While the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  

Id., pp. 1219-20.  

As a result of the Court’s Holding in Milkie, supra, we conclude that the facts of record should be considered in the light of Milkie.  Accordingly, we shall vacate ALJ Lovenwirth’s Initial Decision and remand the matter to the Office of Administrative Law Judge for the issuance of an Initial Decision Upon Remand consistent with the Commonwealth Court’s analysis in Milkie; THEREFORE,


IT IS ORDERED:


1.
That the Initial Decision of Administrative Law Judge Richard M. Lovenwirth is vacated.  

2.
That this matter be remanded to the Office of Administrative Law Judge for issuance of an Initial Decision on Remand.  
BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 6, 2003
ORDER ENTERED:  April 10, 2003
� 	The ratepayer of record is Tyesha Kollore, the Complainant’s fiancé.  (Answer, p. 1; Tr., p. 12).  The Respondent declined to raise any objections based on standing.  (Tr., p. 12).  
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