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I.  HISTORY OF THE PROCEEDING



On July 19, 2002, Jacquelyn S. Wyley (Complainant) filed a formal complaint (Complaint) against PECO Energy Company (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges that Respondent accused her of tampering with her electric meter and sent her a bill for four years of unbilled service.  Complainant asserts that she is not responsible for payment of the backbill.  Complainant requests that the Commission direct Respondent to credit to her account the amount of the backbill.



Respondent filed an Answer on August 14, 2002.  Respondent avers that Complainant’s meter showed signs of tampering.  Respondent admits that it backbilled Complainant in order to recoup four years of underbillings.  Respondent requests that the Complaint be dismissed.



By Hearing Notice dated October 3, 2002, this case was assigned to me and scheduled for hearing.  On October 15, 2002, I issued a Prehearing Order which set forth certain procedural rules to be followed in this case.



The hearing was held as scheduled on January 6, 2003.



Complainant appeared pro se and testified.



Respondent was represented by Henri P. Marcial, Esquire.  Respondent presented the testimony of Renee Tarpley and Harry Christian.  Ms. Tarpley is employed by Respondent as a regulatory assessor.  (Tr. 16).  Mr. Christian is employed by Respondent as a revenue protection technician.  (Tr. 40).  Respondent introduced three (3) exhibits.  PECO Exhibit 1 is a copy of an Account Statement for Complainant.  PECO Exhibit 2 is a copy of a letter from Respondent to Complainant regarding the backbill.  PECO Exhibit 3 is a copy of the decision of the Commission’s Bureau of Consumer Services (BCS) on Complainant’s informal complaint.  Respondent’s three (3) exhibits were admitted into evidence.
II.  FINDINGS OF FACT


1.
Complainant, Jacquelyn Wyley, resides at 2136 Glenview Street, Philadelphia, PA 19149.  (Tr. 5).


2.
Complainant has been a residential electric customer of Respondent since September 15, 1995.  (Tr. 23-24).



3.
On May 3, 2001, Respondent installed a new meter at Complainant’s residence as a part of its Automatic Meter Reading (AMR) Initiative.  (Tr. 17).



4.
On May 3, 2001, when Respondent removed the old meter, it noticed that there were jumpers inside the meter board which prevented the meter from fully registering electric usage.  (Tr. 17-18, 42-45).



5.
Complainant’s Account Statement shows that for the period from January 22, 1999 to May 3, 2001, Complainant’s recorded daily average usage based on readings taken from her old meter, ranged from 1.9 to 5.2 kwh.  (Tr. 20, 23; PECO Ex. 1).



6.
Complainant’s Account Statement shows that for the period from June 20, 2001 to November 19, 2002, Complainant’s recorded daily average usage based on readings taken from her new meter, ranged from 16.1 to 35.5 kwh.  (Tr. 18-21; PECO Ex. 1).



7.
In April 2002, Respondent sent Complainant a backbill in the amount of $3,502.44 for underbillings during the four-year period from May 22, 1997 to May 21, 2001.  (Tr. 31, 35-36; PECO Exs. 1 and 2).



8.
In calculating the backbill, Respondent derived Complainant’s winter average usage from Complainant’s usage over the period from September 20, 2001 to November 19, 2001.  During that 60 day period, Complainant used 1151 kwh and her daily average usage was 19.1 kwh.  (Tr. 32-34; PECO Ex. 3).


9.
In calculating the backbill, Respondent derived Complainant’s summer average usage from Complainant’s usage over the period from June 20, 2001 to August 21, 2001.  During that 62 day period Complainant used 1545 kwh and her daily average usage was 24.9 kwh.  (Tr. 32-34; PECO Ex. 3).



10.
Respondent calculated the backbill using the rates which were in effect during the course of the four-year period.  (Tr. 36-37).



11.
Respondent offered Complainant a payment arrangement which required her to pay $40.00 a month beginning April 30, 2002, toward the backbill of $3,502.44 (87 month repayment period).  (Tr. 35-36).



12.
BCS, in a decision dated June 27, 2002: (1) determined that the backbill was correct as rendered; (2) directed Complainant to comply with Respondent’s payment arrangement; and (3) dismissed Complainant’s informal complaint.  (PECO Ex. 3).



13.
As of the date of the hearing in this case, Complainant’s average bill was $84.00.  (Tr. 50-51).

III.  DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant denies responsibility for payment of a $3,502.44 backbill which she received from Respondent in April 2002.  Respondent issued the backbill in order to recoup underbillings during the four-year period from May 22, 1997 to May 21, 2001, which resulted from the failure of Complainant’s meter to fully register her household usage, due to tampering.



Respondent’s technicians discovered the meter tampering on May 3, 2001, when they went to Complainant’s residence to replace her existing meter with an AMR device.  (Tr. 17-18, 42-45).  When Respondent removed the existing meter, it observed that there were jumpers
 inside the meter board which prevented the meter from fully registering electric usage.  (Tr. 42-43). 



Respondent’s suspicions that Complainant’s old meter may have been under-registering electric usage were borne out when Respondent began receiving readings from the new AMR device.  During the period from June 20, 2001 to November 19, 2002, Complainant’s recorded daily average usage based on readings taken from the AMR device, ranged from 16.1 to 35.5 kwh.  (Tr. 18-21; PECO Ex. 1).  However, readings taken from Complainant’s old meter during the period from January 22, 1999 to May 3, 2001, showed daily average usage in the range of only 1.9 to 5.2 kwh.  (Tr. 20, 23; PECO Ex. 1).  Based on the readings it received from the AMR device, Respondent calculated the usage that Complainant’s old meter would have shown over the four-year period
 from May 22, 1997 to May 21, 2001, had it not been tampered with and was fully registering usage, and backbilled Complainant accordingly.  (Tr. 32-37).



Complainant did not dispute Respondent’s determination that her old meter had been tampered with.  Complainant asserted, however, that she should not be held responsible for payment of the backbill because she did not tamper with the meter.  (Tr. 5).  Respondent noted, however, that it is not accusing Complainant of having tampered with her meter.  (Tr. 6).  (Respondent did not indicate that it has identified the person or persons responsible for tampering with Complainant’s meter.)  



Complainant testified that she has been a customer of Respondent at her present address since 1995.  Complainant, therefore, used the electricity during the four-year period from May 22, 1997 to May 21, 2001, that she was underbilled for.  Complainant is, therefore, responsible for payment of the bill for electric service used, but not previously billed, even if she did not tamper with the meter.  See, 52 Pa. Code §56.14



Complainant also claimed that readings taken from the AMR device has resulted in overbillings.  (Tr. 7).  She testified that she is home all day.  (Tr. 7).  Complainant stated that she “believes” something is wrong with the AMR device.  (Tr. 7).



High bill complaints are governed by the “Waldron Rule.”  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), the Commission stated that a complainant establishes a prima facie case of overbilling by: (1) showing that the disputed bill was abnormally high when compared to prior usage patterns; and (2) showing that his pattern of usage had not changed.  54 Pa. PUC at 100.  The burden of going forward then shifts to the utility to show that the complainant actually used the amount of energy in dispute.  Id.  A utility may meet its burden by introducing evidence of submetering readings to major appliances, evidence of a lack of possibility of error in reading the meters, or evidence of defective wiring.  54 Pa. PUC at 101.


However, “… even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.”  Milkie v. Pa. PUC, 768 A.2d 1217, 1220 (Pa. Commw. 2001).  “Once it is determined that the Complainant had made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.”  768 A.2d at 1220.



In this case, Complainant did not establish a prima facie case of overbilling.  She did not show that any bill was abnormally high when compared to prior usage patterns, taking into consideration that prior to May 3, 2001, her meter was not fully registering load.


Finally, I note that Respondent offered Complainant a payment arrangement which required her to pay $40.00 a month beginning April 30, 2002, toward a backbill of $3,502.44.  (Tr. 35-36).  Respondent has, therefore, afforded Complainant an opportunity to pay off in 87 months a backbill which accrued over 48 months.  (Tr. 35-36).  I also note that the payment arrangement offered by Respondent ($40.00 per month toward her backbill) does not exceed 50% of Complainant’s average bill, which is $84.00.  (Tr. 50-51).  Since the payment arrangement offered by Respondent is consistent with Section 56.14 of the Commission regulations, 52 Pa. Code §56.14
 (regarding make-up bills for previously unbilled utility service), I find it reasonable.


BCS, in its decision on Complainant’s informal complaint, directed Complainant to comply with Respondent’s payment arrangement.  (PECO Ex. 3 at ¶6).  Complainant has not complied with the BCS decision.  (Tr. 11).  Complainant, therefore, within sixty (60) days of the Commission’s final order in this proceeding, is required to become current with Respondent’s payment arrangement which required her to begin paying $40.00 per month toward her backbill beginning April 30, 2002.  (Tr. 35-36).  The catch-up payment is presently approximately $400.00.



Complainant testified that she has been paying her current bills.  (Tr. 8).  She is directed to continue to do so, in addition to making the required monthly payments toward the liquidation of her backbill.  



As long as Complainant keeps this payment schedule, Respondent shall not suspend or terminate her service except for valid safety or emergency reasons, and Respondent shall not assess late payment or finance charges against Complainant.  If Complainant fails to keep this payment schedule, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.
IV. CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to meet her burden of proof.



4.
Respondent has not violated any provision of the Public Utility Code, any Commission order or any Commission regulations.

V.  ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Jacquelyn S. Wyley v. PECO Energy Company at Docket Number F-01135060 is dismissed.



2.
That beginning with the next billing period subsequent to the Commission’s final order in this proceeding, Complainant shall pay to Respondent her current bills plus $40.00 each month and continue making such monthly payments until the backbill is liquidated.



3.
That Complainant, within 60 days of the Commission’s final order in this proceeding, shall be required to become current with the Informal Complaint Decision of the Bureau of Consumer Services dated June 27, 2002 at BCS No. 1135060, which required Complainant to comply with the payment arrangement offered to her by Respondent.



4.
That as long as Complainant keeps the payment schedule stated in this order, Respondent is enjoined from suspending or terminating Complainant’s utility service except for valid safety or emergency reasons.



5.
That as long as Complainant keeps the payment schedule stated in this order, Respondent shall not assess late payment or finance charges against Complainant.



6.
That, if Complainant fails to keep the payment schedule stated in this order, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.







______________________________________







Charles E. Rainey, Jr.







Administrative Law Judge

Date:
March 12, 2003
	�	Respondent’s witness, Harry Christian, testified that the jumpers could have been forks, wires, or anything else that could bypass the meter.  (Tr. 42-43).  Mr. Christian testified that he did not have record of what type of jumpers were found on Complainant’s meter.  (Tr. 43-44). 


	�	The Commission has held that a utility is limited to a four-year past period for recoupment of underbillings where there is no legal finding that the customer engaged in theft of service.  See, Angie’s Bar v. Duquesne Light Company, 72 PA PUC 213, 217 (1990). 


	�	Section 56.14 of the Commission’s regulations, 52 Pa. Code §56.14 provides:





§56.14.  Previously unbilled utility service.


  When a utility renders a make-up bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill by at least 50% and at least $50:


(1)  The utility shall review the bill with the ratepayer and make a reasonable attempt to enter into a payment arrangement.


(2)  The period of the payment agreement may, at the option of the ratepayer, extend at least as long as:


(i)  The period during which the excess amount accrued.


(ii)  Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%. 





	�	I calculated the catch-up payment as follows:





			$40 (per month toward backbill)


			x10 (months since April 30, 2002)


		          $400 (catch-up payment) 
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