BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Gary and Florence Burek


:







:
Docket No.

v.




:
C-20028132








:


Pennsylvania Electric Company,

:

A First Energy Company


:

INITIAL DECISION

Before

Larry Gesoff

Administrative Law Judge

I.
History of the Proceeding


This decision sustains, in part, and dismisses, in part, a complaint filed on July 11, 2002 by Gary and Florence Burek (Complainants) against Pennsylvania Electric Company, a First Energy Company (Penelec).  The complaint alleges that high voltage has destroyed Complainants’ appliances and that a primary line is over their barn.  Complainants want the Commission to direct Penelec to lower the voltage, remove the primary line and pay them for their damages.  Penelec filed an answer on August 6, 2002.  Mediation review was completed on November 26, 2002.  The Commission scheduled an initial hearing by telephone for January 30, 2003 and I issued a Prehearing Order on January 8, 2003.  On January 28, 2003, Penelec filed a revised answer and a Motion to Dismiss.



Complainants represented themselves at the hearing, testified in their own behalf and sponsored 13 exhibits, designated by letters A-M, which I admitted into the record.  Jeffrey A. Franklin, Esquire, represented Penelec.  Penelec presented three witnesses: John A. Gavio, a Penelec distribution specialist who handles inquires from applicants for electric service; Paul A. Olszewski, the vegetation manager for Penelec distribution and transmission lines in Erie and Crawford Counties; and George Nirmaier, who works for Hazlett Tree Service and supervises Penelec line crews in the Erie area and interacts with Penelec’s forestry personnel.  Mr. Nirmaier has a pesticide applicators license.  Tr. 160.  Together, Penelec’s witnesses sponsored 10 exhibits, designated by numbers, which I entered into the record.  The record, which closed on February 15, 2003, consists of 23 exhibits and a 185-page transcription of the notes of testimony.  No party filed briefs.


This decision grants the complaint to the extent that it finds that Penelec improperly removed trees when it performed vegetation management on Complainants’ property in January 2001.  This decision dismisses all other aspects of the complaint.
II.
Findings of Fact

1. Florence Burek resides at 15160 Union LeBoeuf Road, Union City, Pennsylvania 16438, with her son Gary.  Both are unemployed.  Mr. Burek, who is 25, graduated from the Erie County Technical School for Electronics.  He has an Associate Degree and a Bachelor Degree of Science in electrical engineering technology.  He has not been employed in the field, which he attributes to the state of the economy since he graduated in 2000.  Tr. 5, 9, 36.
2. On November 12, 1941, Florence Burek’s late husband’s father, John Burek, and mother, Mary Burek, granted Penelec a right-of-way needed to install a 2300 volt primary line on their property.  The indenture, dated October 14, 1941, allows Penelec to install wood poles, conductors, overhead and underground lighting, protective wires, private communication wires, guys, push braces and accessory apparatus and equipment deemed by the grantee to be necessary.  It gives Penelec the right-of-way for trimming trees within 15 feet of any wire strung on the line.  The sketch on page three of the right-of-way agreement depicts the proposed facilities initially agreed upon, but not necessarily the actual facilities built.  Ex. E and 9.  A right-of-way dated April 16, 1946 grants Penelec permission to trim, cut or remove trees, underbrush or other obstructions within 30 feet of any wire strung on the line.  Ex. F and 9.  When Florence Burek’s in‑laws passed away, in 1952 or 1953, they bequeathed to her husband one acre of the eastern most portion of their land and gave Bernard Burek, Florence Burek’s brother-in-law, the other 99 acres.  The 1941 right-of-way resulted in three poles being installed on John and Mary Burek’s property.  After the land was divided only the eastern most pole was located on the property of Florence Burek and her husband.   Tr. 19-24, 46, 109-114; Ex. E, F, H, 9.
3. In January 2000 and January 2001, Hazlett Tree Service (Hazlett), Penelec’s contractor, trimmed the circuit serving the Bureks as part of Penelec’s regularly scheduled maintenance.  On October 20, 2000, a Hazlett representative visited Ms. Burek and showed her trees that needed to be trimmed, indicating that one or two trees needed to be trimmed.  Tr. 64-65; Ex. A.  Hazlett did the trimming on or about January 19, 2001.  At that time, Ms. Burek heard saws but could not see anyone out of her window.  By the time she saw a person, the trees along her fence line had been cut down.  Tr. 65-66.  Ms. Burek told the workers they were to trim only a couple of trees.  The workers told her they made a mistake and that she would be paid for the trees.  When the workers came back the next day to clean up the trees, they started throwing them on a neighbor’s land instead of putting them through a chipper.  When Ms. Burek pointed this out to them, the workers left and did not return.  A few days later, a Penelec forester viewed the area from which the trees were removed and told Ms. Burek that he would see to it that she received a fair settlement.  Tr. 67-68.  
4. Penelec defines brush as any growth six inches in diameter at breast height, meaning four feet from the ground, measured with a forestry diameter tape, not a normal measuring tape.  A tree is defined as any growth over six inches in diameter at breast height.  During vegetation management activities, trees deemed necessary by Hazlett or Penelec’s vegetation manager are trimmed and incompatible brush, brush which could grow up in the line in the future and create access or reliability problems is removed.  Tr. 141-142, 152-153, 161-162.
5. On March 25, 2002, at 8:30 a.m., having previously agreed to do so, Hazlett Tree Service arrived in a ton-an-a-half, four wheel drive dump truck at the Burek property to deliver firewood.  No one answered the door, so the crew dumped the firewood by an existing wood pile.  Later that afternoon, Ms. Burek called, indicating that she was upset about the wood being dumped on her property.  Tr. 163.  When the crew arrived on March 26, 2002 to clean up the property and perform pruning, it had a load of wood chips in its truck, having previously promised them to the Bureks.  Ms. Burek told the crew that she did not want the wood chips or the wood.  The crew asked the neighbor, Ms. Burek’s brother-in-law if he wanted the wood and wood chips.  He did, so the crew dumped the wood chips on his property, loaded the wood from the Burek property and dumped it on his property as well.  Tr. 163-164, 168, 175-176.   

6. On March 25, 2002, Mr. Nirmaier and Mr. Olszewski spoke to Mr. and Ms. Burek, setting an appointment for between 7:30 a.m. and 8:00 a.m. the next morning to be on site with the tree crew to perform work on the Burek property.   On March 26, 2002, with Mr. Nirmaier present, Hazlett Tree Service applied herbicide directly to the ground on the Burek property.  The application was a fine mineral based Tordon-Garlon mixture, called 10-10.  It is a stump application, low volume which was applied as a mist 18 inches from ground level around the circumference of the brush treated.  The chemicals are not poisonous.  They are EPA-approved herbicides used on stumps or trees.  At most two quarts of mixed herbicides was applied.  Two weeks before that, Mr. Olszewski discussed with Mr. Burek the desire of Mr. Burek to transplant the brush and Mr. Olszewski gave him two weeks to do so.  When the work crew arrived on March 26, the brush had not been removed so it was sprayed.  There was a heavy snow cover that day.  The work crew cut the stumps lower to the ground because they were over six inches high from the previous visit in January 2001.  The crew removed some brush remaining on the ground, cut what wood there was into firewood size for the Bureks and trimmed a few trees for the new line.  Tr. 147-148, 153-154, 157-158, 161-162, 167.
7. Hazlett Tree Service maintains in its trucks a list of persons who are hypersensitive to any type of herbicide.  Any person on the list is notified 24 hours in advance of the application of any herbicide on their property or on an adjacent property.  Mr. Burek’s name was not on the list so Hazlett Tree Service did not ask him if he had allergic reactions to sprays.  Tr. 166, 171. 

8. On March 26, 2002, Mr. Nirmaier and Ms. Burek signed a form indicating trees to be replaced and that Hazlett Tree Service would deliver to Ms. Burek 25 English Oak trees, two to four feet in height.  Tr. 164; Ex. 10.  As he promised, Mr. Nirmaier called Ms. Burek when he received the trees.  He called, someone picked up the phone, and when he started to speak, the person hung up or the call was disconnected.  He tried calling the rest of the day, but never could get in contact with the Bureks.  Tr. 165.

9. Mr. Nirmaier delivered the trees the next day.  He knocked on the door, but no one answered.  He laid the trees on the front porch.  They were concealed in a box which was taped up.  In the box was a letter from Mr. Nirmaier.  Tr. 165.

10. Exhibit J is a letter dated April 2, 2002 from Mr. Nirmaier to Ms. Burek indicating the delivery of 25 English Oak Trees promised to the Bureks by Hazlett and Penelec.  The letter indicates the April 1, 2002, telephone call, during which Hazlett was to tell the Bureks of the April 2 delivery, was disconnected.  Numerous attempts to re-contact the Bureks failed and a phone call on April 2 was not offered.  The letter concludes by noting that the survival of the trees required delivery so that the Bureks could plant the trees as soon as possible.  Ms. Burek testified that she and her son were on their way out the door in April when the phone rang.  Mr. Burek answered the phone and told his mother that the call was for her, but when she got to the phone it was disconnected.  The Bureks do not have an answering machine.  Tr. 72, 165.

11. Penelec and Hazlett did not conduct any forestry work outside Penelec’s rights-of-way on the Burek property.  Tr. 142, 161.

12. Ms. Burek testified that on April 11, 2002, Penelec connected her residence to a different electric line, after which the residence began to experience high voltage.  Tr. 42-43.  Mr. Burek used a volt meter to take voltage readings at his residence from April 18, 2002 to January 19, 2003.  The voltage ranges from 124 volts to 131 volts.  On September 21, 2002, the analog multi-meter he built in technical school malfunctioned and was destroyed so his mother bought him a new digital meter.  From September 21 to October 2, 2002, Mr. Burek used a Radio Shack volt meter which was pre-calibrated when he purchased it.  He had problems with it and exchanged it for a new Radio Shack volt meter, also pre-calibrated, which he used from October 2, 2002.  Tr. 8‑15, 77, 85-91; Ex. M.

13. Mr. Burek testified that before April 18, 2002, the secondary service at his residence was higher than the maximum rating of the appliances at the residence.  The appliances in question are two computers rated at 115 volts, a firing gun rated at 110‑120 volts, a color printer, a 14-inch TV rated at 120 volts, a couple of toaster ovens, 23 light bulbs, and a battery charger.  Tr. 12-14.  Inside their home, the Bureks have electric appliances including a water pump, electric dryer, washing machine and refrigerator.  Tr. 80-81. 

14. According to voltage measurements Penelec took at Complainants’ residence on numerous occasions, the highest voltage supplied to Complainants was 126.5.  Tr. 102. 

15. The instructions for the Burek’s refrigerator indicate that it must be connected to its own 115 volt outlet.  The maximum voltage for the Burek’s electric dryer is 120/240; for their water pump is 115; for their hot water tank is 220 to 240 volts.  The Burek’s refrigerator is energy efficient at 115 volts.  Tr. 15-18; Ex. C and D.  Mr. Gavio testified that the appliance associated with Exhibit C is Complainants’ refrigerator; and that Exhibit C shows that the nominal voltage is 115, meaning it should not be plugged into a European outlet, and that a voltage reading of 126.5 falls within the Commission’s acceptable variation of 10% the nominal voltage
.  Tr. 116.  Mr. Gavio testified that Exhibit D, for Complainants’ electric range, contains information similar to Exhibit C.

16. Penelec addressed Complainants’ voltage concerns by changing the transformer phase to lower the voltage slightly.  Volt meters in place from July 8 through July 15, 2002 showed that the voltage was within the range called for in the Commission’s regulations.  Tr. 102.

17. On August 2, 2002, Complainants notified Penelec again about voltage problems.  In response, Penelec installed recording volt meters again and found a peak voltage of 126.5.  Penelec placed a special order for a small residential transformer, not commonly stocked in its inventory.  This transformer will have taps on it which allow Penelec to adjust the output voltage from the median, or nominal, voltage of 120/240 in two-and-a-half increments, plus or minus five percent on the transformer.  It will be a 10 KVA transformer with 19.9 kV.  Its small size will allow Penelec personnel to climb the current transformer pole and install it.  On or about November 11, 2002, Penelec offered, in the interim, to install a larger transformer which had a voltage regulating cabinet.  Penelec, however, could not carry out the interim installation, which required a truck with a bucket to carry the transformer to the pole and mount it, because Complainants denied Penelec access to do so.  There was a pile of wood in front of the garage and other obstructions which prevented the access.  As of the date of the hearing, the smaller transformer had not been delivered to Penelec, but when it is it will be installed at the Complainants’ property because they have indicated that they will not deny Penelec access for this installation.  Tr. 102-106, 130, 133-135.  Penelec did not put the large transformer on the back pole on the Burek property because of accessibility installing the transformer and maintaining it.  To access that pole, Penelec would have to contact the Burek’s neighbor for permission to drive across his field and then go across the Burek’s property and the field can be wet and icy, so access to the pole during storm trouble would be difficult.  Tr. 132.
18. In August of September 2002, Penelec installed a new pole at the rear of the Burek property.  Next to that pole is a pole which was installed in 1941.  The old pole is still in place because it is standard utility procedure to complete the work on the new pole, cut off the pole below the old electric line, leave the telephone line attachment and notify the telephone company, here Verizon.  Penelec notified Verizon some time in September 2002.  Penelec also places the new pole in a location which does not interfere with the existing overhead primary line so that any outage is minimized.  Penelec followed this policy regarding the work on the Burek property.  Tr. 99-101, 133; Ex. 4.

19. Penelec records and the marking on the old pole on the Burek property indicate that the distribution line in question has been installed in the approximate same location since 1941.  At one time the primary voltage of the line was 2,400 volts phase to ground.  It has been upgraded over the years and is now 19,900 volts phase to ground.  Penelec upgraded the voltage to 19,900 because it was upgrading facilities in the Burek’s area to provide a more reliable electrical distribution system.  This is not an unusual voltage for a primary distribution line and Penelec has other primary distribution lines of similar voltage in its service territory.  Tr. 107-109, 127-128, 137.

20. When Penelec upgrades a line or pole that was installed in 1941, its standard procedure is to replace the pole with a new pole rather than relocate the old pole.  This minimizes the outage to the customer.  To replace a pole in place, Penelec would have to de-energize the entire line, creating an outage for the entire neighborhood, and then would have to remove the old pole and reinsert a new pole in the same hole.  Penelec installs the new pole nearby so it clears all the voltage lines in the air and telephone and other communication cables.  Also, relocating the old pole would create rotting problems.  Tr. 108, 128‑129.
21. On January 9, 2003, Penelec increased the height of the primary conductor over the Burek’s barn by putting a T on the top of the pole.  Tr. 50, 181; Ex. L‑13.
III.
Discussion

A.
Penelec’s Motion to Dismiss



In its Motion to Dismiss, Penelec asserts that the Commission lacks jurisdiction over claims for damages.  Complainants did not respond to the Motion.  As I indicated during the hearing, Tr. 73, I must dismiss the portion of the complaint asking for money damages.  

The Commission has the powers, and can consider such matters as are expressly, or by necessary implication, given to it by the legislature.  It has no other powers.  The Public Utility Code, 66 Pa. C.S. §101 et seq. does not give the Commission jurisdiction over claims for damages.  The courts of Common Pleas retain original jurisdiction over suits for damages.  Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa Superior 1976).  

The order below grants Penelec’s Motion to Dismiss.
B.
Burden of Proof
The Bureks want a 2,300 volt line, not a line in excess of 19,000 volts, going in a northeasterly direction on their property.  They want the transformer put on the back pole where it originally was located and where they claim Penelec has a right-of-way.  They want only one pole in their back yard so they can cultivate more land.  They do not want the secondary service line over the barn.  They want a primary voltage rating of around 2,400 or 2,300 and a secondary voltage no greater than 120.  Tr. 74-77.  They also want a penalty assessed against Penelec.  Tr. 94.

As the party seeking relief from the Commission, Complainants have the burden of proof.

“Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.
   If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant’s evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.
 

If the utility submits evidence of “co-equal” weight to refute the complainant’s evidence, the complainant has not satisfied the burden of proof unless it presents additional evidence opposing the utility’s evidence.
  

The decision of the Commission must be supported by substantial evidence.
  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.
  



Complainants have raised several issues.  First, did Penelec, through Hazlett, its contractor, conduct reasonable vegetation management on the Bureks’ property.  This includes whether Penelec stayed within the bounds of its rights-of-way; whether trees, as opposed to brush, were trimmed; and whether Hazlett’s application of herbicides was reasonable.  Second, did Penelec, through Hazlett, perform unreasonable service regarding the delivery of the English Oak tree seedlings.  Third, did Penelec provide service to Complainants at unreasonable voltages.  Fourth, is the transformer serving the Burek residence in danger of catching on fire.  Fifth, did Penelec replace the pole on Complainants’ property in an unreasonable manner.  Finally, was there inadequate clearance between Penelec’s conductor and Complainants’ barn.  I discuss these issues below in the order set forth above. 
C.
Penelec’s Vegetation Management


1.
Trees Removed in January 2001
Complainants have established that Penelec’s contractor removed unnecessary trees from the Burek property in January 2001.

 Finding of Fact No. 3 establishes that, although in October 2000 a Hazlett representative told Ms. Burek that one or two trees on the property needed to be trimmed, Hazlett removed too many trees in January 2001.  It also establishes that in January 2001 the Hazlett workers told her they made a mistake and that she would be paid for the trees.  It also establishes that shortly after the trees were removed, a Penelec forester viewing the area from which the trees were removed told Ms. Burek that he would see to it that she received a fair settlement.  Penelec did not object to Ms. Burek’s testimony about what the Hazlett representative, the Hazlett work crew or the Penelec forester told her.  Neither Penelec’s witness nor Mr. Nirmaier, the witness from Hazlett, rebutted her testimony.  Her testimony is corroborated by the settlement Hazlett entered into with Ms. Burek.  In March 2002, Hazlett agreed to deliver 25 English Oak trees to her as replacement trees.  Finding of Fact No. 7.  
Although the record does not directly indicate how many trees were removed, Complainants prevail on this issue because they have proven by a preponderance of the evidence that Hazlett removed unnecessary trees from Ms. Burek’s property in January 2001.  Penelec has not rebutted this evidence.  Penelec, therefore, provided unreasonable service at the Burek property in January 2001 in violation of the Public Utility Code.

2.
Penelec’s Right-Of-Way
The Bureks contend that the fence line where vegetation was trimmed or removed in January 2001 is not within the right-of-way granted to Penelec.  Tr. 150.   Ms. Burek stated that the fence runs north and south and Penelec does not have a right-of-way in that area of her property.  Tr. 54, 57; Ex. L-7, L-8.    Mr. Gavio testified that Penelec restricted its tree trimming and brush removal activities within the rights-of-way granted to it.  Tr. 113-114.  
The 1941 right-of-way agreement gives Penelec permission to trim within 15 feet of either side of the line and the 1946 agreement gives Penelec permission to trim within 30 feet of either side of the line.  Finding of Fact No. 2.  Mr. Olszewski, however, noting that Ms. Burek had previously stated that the fence line was on her property line, noted that the fence is within the 15-foot right-of-way.  Tr. 150.  
Mr. Olszewski is correct.  Ms. Burek testified on cross-examination that the fence is on the property line between her property and her neighbor’s property.  Tr. 81.
Complainants have not met their burden of showing that Penelec conducted vegetation management outside the limits of its rights-of-way.
3.
Whether Hazlett Trimmed Trees or Brush
Penelec defines brush as any growth six inches in diameter at breast height, meaning 4 feet from the ground, measured with a forestry diameter tape, not a normal measuring tape.  A tree is defined as any growth over six inches in diameter at breast height.  Finding of Fact No. 4.  Ms. and Mr.  Burek, however, measured the diameter of the trees where they were cut, and the record does not indicate what type of measuring tape they used.  Tr. 82-83.  
Exhibit L-9 shows a tree lying on the ground.  Tr. 55.  According to Mr. Burek the diameter of the tree shown cut down in Exhibit L-10 is 6‑7 inches.  Tr. 55.  Exhibit L-11 shows oak trees on the ground which Ms. Burek maintains were planted outside of the right-of-way.  Tr. 56.  Exhibit L-12 shows a tree that Ms. Burek testified was sprayed.  Tr. 57.  Exhibit L-6 purports to show a tree Penelec cut which was 18 to 24 inches in diameter; Complainants claim that Penelec left a stump over ten feet tall.  Tr. 57-58.  Mr. Burek testified that Exhibit L-6 shows the tree which the complaint alleges was 18 to 24 inches in diameter and which, after Penelec cut it down had a stump over 10 feet tall.  Tr. 57-58.  Mr. Olszweski, however, testified that the tree was a defective cherry tree leaning toward the wires and that it was on a neighbor’s property.  Tr. 151-152.  
The Burek’s neighbor stapled the fence to the Burek tree depicted in       Ex. L-7.  Tr. 82.  The Hazlett Tree Service did not cut this tree lower because it supported the fence and because of the concern that the chain saw would kick back and injure the operator.  Tr. 158-159.



The record does not support a finding that, other than in January 2001, Penelec removed trees, rather than brush, from Complainants’ property.  Applying Penelec and Hazlett’s definition of a tree, Finding of Fact No. 4, Mr. Olszewski and Mr. Nirmaier concluded that Penelec removed no trees from the Burek property.  Tr. 142, 161.  I accept their opinion.  The Bureks’ testimony is not persuasive because they measured the diameter of the trees at the place where they were cut, not four feet above the ground and because it is not clear if they used a forestry diameter tape to make the measurements.

4.
Hazlett’s Application of Herbicides
Mr. Burek asserts that the right-of-way with the 15 foot clearance does not give Penelec permission to spray, but that Penelec did so in the spring or summer of 2002.  Tr. 57.  The 15 foot right-of-way is the 1941 agreement.  Ex. E.
Penelec argues that the 1946 right-of-way agreement, Ex. F, gives it authorization to use herbicides on the Burek property.  The 1946 agreement gives Penelec the right to remove vegetation within 30 feet of any wire on the line.  

The 1946 right-of-way grants to Penelec the right to construct, maintain and operate an electric line.  As Penelec asserts, the use of herbicides on the Burek property was necessary to prevent re-sprouting and regeneration of incompatibles along the right-of-way.  This type of maintenance is necessary to keep Penelec’s right-of-way accessible and to reduce the amount of future maintenance.  This, in turn, enhances the reliability of Penelec’s service.  Tr. 143‑144, 146.   Because vegetation maintenance is required to maintain a line, Penelec had the right under the 1946 agreement to apply herbicides within 30 feet of either side of the line.  Complainants have not argued that Hazlett applied herbicides more than 30 feet from either side of the line.  

The Bureks contend that their property was sprayed in May or June 2002.  The record is clear, however, that the application of herbicides took place on March 26, 2002.  Finding of Fact No. 5.

Complainants testified that they smelled spray and noticed that the leaves on their Birch trees were dying. Tr. 62.  Mr. Olszewski stated that the vegetation in question was brush, and that in his professional experience, there were no Birch trees on their property.  Tr. 150.  I accept his opinion.
Mr. Burek states that the ground was saturated.  Ms. Burek stated that her son dug into the sprayed ground removing as much soil as he could because the ground was still hard.  Mr. Burek states that he became dizzy a couple hours after he discovered the spraying and that he developed rashes the next day.  Tr. 63-64.  Mr. Burek does not know the day or the month when this occurred.  Mr. Burek did not seek medical attention.  Mr. Burek gets hay fever and is allergic to detergents, some types of soap, some types of perfume, fiberglass, aftershave lotion and other substances.  Tr. 83-84.
As Finding of Fact No. 6 demonstrates, Hazlett properly applied EPA-approved herbicides to Complainants’ property.  In addition, Hazlett maintains a list of people who are hypersensitive to any type of herbicide and notifies them in advance of the application of any herbicide on their property or on an adjacent property.  Mr. Burek’s name was not on the list so Hazlett Tree Service did not ask him if he had allergic reactions to sprays.  Finding of Fact No. 7.  In addition, as Mr. Nirmaier indicated, Mr. Burek could have told Hazlett of his allergies on the day of the herbicidal application but did not.  Tr. 171-172.   Finally, Mr. Nirmaier, based on his experience and his state certification regarding herbicides, gave his opinion that the herbicides Hazlett Tree Service applied on Complainants’ property on March 26, 2002 conformed to appropriate standards.  Tr. 166.
The record does not support the Complainants’ assertion that Hazlett applied herbicides improperly.  
D.
Delivery of the English Oak Tree Seedlings
As discussed above, Hazlett promised to deliver 25 English Oak tree seedlings to the Bureks because of the trees it removed from Ms. Burek’s property in 2001.  Whether the seedlings were adequate and whether they were delivered without affording Mr. Burek two weeks notice are not issues properly before this Commission.  I made Finding of Fact Nos. 8-10 because, as discussed above, they corroborate Ms. Burek’s testimony that the Hazlett crew and the Penelec forester told her that something would be done about the trees removed in January 2001.  The details of the agreement between Ms. Burek and Hazlett regarding the replacement trees and how Hazlett performed under the agreement is a private contractual matter and the Commission does not have jurisdiction over private contractual disputes.  Allport Water Authority v. Winburne Water Company, 258 Pa. Superior Ct. 673, 393 A.2d 673 (1978); Litman v. The Peoples Natural Gas Company, 303 Pa. Superior Ct. 345, 449 A.2d 720 (1982).  In Piper v. Columbia Gas of Pennsylvania, Inc., Docket No. C-891720 (Opinion and Order entered September 2, 1988), the Commission adopted the Administrative Law Judge’s Initial Decision which granted motions to dismiss for lack of jurisdiction because the terminated gas service in question was not a tariffed service, but a private contract service not subject to the Commission’s regulation.
If Ms. Burek wishes to pursue her argument that Hazlett did not live up to its agreement to deliver trees after Mr. Burek dug holes in which to plant them, she must do so in another forum.
E.
The Reasonableness of the Voltages Penelec Supplied to Complainants 


The Commission’s regulations require electric utilities to adopt a standard nominal service voltage for their territories.
  The permissible voltage variation from that nominal voltage for service rendered primarily for power purposes (as opposed to power rendered primarily for lighting purposes) is 10% above or below the standard nominal service voltage during normal operations.

For 120 volt service (Penelec’s standard nominal service voltage), the permissible voltage variation is from a low of 108 volts (10% of 120 volts, or 12 volts below 120 volts) to a high of 132 volts (12 volts above 120 volts).  
Complainants have not met their burden of proving that the voltages Penelec provided to them were outside the range of variation permitted by the Commission. 
In Mr. Gavio’s opinion, electronic equipment, including sensitive equipment such as computers and fax machines, can operate for a long time with a rating of between 108 and 132 volts.  He added that the electricity supplied to Complainants has always been in this range.  This includes measurements taken in July and August 2002.  Tr. 106-107; Finding of Fact Nos. 14, 16-17.  Mr. Burek’s voltage measurements over a longer period – from April 18, 2002 and January 19, 2003 – measured a voltage range of 124 to 131.  These readings are also within the permissible variation range, although the instruments Mr. Burek used to measure the voltage did not always function properly.  Finding of Fact No. 13.  
Mr. Burek defined nominal voltage as an un-measurable deviation in voltage.  Tr. 92.  He has not worked for an electric distribution company and has not designed an electrical distribution system.  Tr. 92.
Mr. Gavio also testified that the voltages Penelec provides to Complainants could not adversely affect their computers because a personal computer, such as a Dell, allows a voltage range of 90-135 at either 50 or 60 hertz.  Tr. 107.  This testimony rebuts the testimony Complainants provided regarding their computers.
Complainants offered Exhibit B to show that their stereo system is listed at an operating voltage between 110 and 120; Mr. Burek asserted that voltage over 120 will damage the circuitry.  Tr. 12.  Mr. Gavio testified, however, that Mr. Burek was confusing voltage and outlets.  He pointed out that Ex. B instructs the user not to install or plug the stereo unit into a European outlet or any other voltage other than a nominal 120 volts, 60 hertz, AC outlet.  Tr. 114.

During his cross-examination of Mr. Gavio, Mr. Burek repeated his assertion regarding Exhibit B.  He argued that the following language from Exhibit B indicates a voltage range between 110 and 120:  “Caution, circuit damage will occur if other than 110 to 120 volts, 60 hertz, AC outlet is used.”  Mr. Gavio stated that the language states that the outlet to be used for the appliance should be a 110/240 or 120/240 volt outlet.  He added that voltages at a 120 outlet can exceed 120 volts because that is a nominal voltage.  The amount of fluctuation from 120 volts depends on system variations which, in turn, depend on the loading of the lines.  The fluctuation can be plus or minus ten percent.  There always are fluctuations in electrical distribution systems.  Tr. 121-125, 136-137.  Mr. Gavio added that the Bureks are rated at primary power because of the motor load created by their electric appliances, namely, their dryer, washing machine, water well with a pump and refrigerator.  Tr. 125-126.

Complainants have not put in testimony to refute Penelec’s expert testimony.  
Mr. Gavio, Penelec’s expert witness, has an Associate Degree in electronic maintenance and construction technology and has had training in all aspects of design and layout of the electrical distribution industry.  His Associate Degree training dealt with residential, commercial and industrial wiring.  It included sizing transformers, determining service size, gaining a basic understanding of transformers, voltage drops, motor controls and programming.  He considered appliances as part of the load analysis needed to decide circuit size, wire size and voltage drops.  In response to a question from Mr. Burek, Mr. Gavio stated that appliances have auto-sensing power supplies and that they are designed to run from 90 to 130 volts at 50 or 60 hertz.  Tr. 119-121.  He has been employed by Penelec for 10 years and for the past six years has created and designed maintenance orders for repairs, replacements and rebuilds on distribution lines.  Tr. 97, 119.  
While Mr. Burek has graduated from an electronics technical school and has an Associate Degree and a Bachelor Degree of Science in electrical engineering technology, he cannot be considered an expert.  He has not been employed in the field of electronics.  Finding of Fact No. 1.  In addition, as discussed above, Mr. Burek has incorrectly asserted that the voltage rating of an outlet means that the voltage cannot exceed the rating.  Finding of Fact No. 15.  He incorrectly asserted that his voltage readings should result an almost straight line.  Tr. 77-78, 136.  Finally, he was unaware that the service to his residence is primary power rather than primarily for lighting.  Tr. 125-127.
I conclude that Complainants have not met their burden of proving that the voltages Penelec provided exceeded the permissible range of voltages or that the voltages resulted in damage to Complainants’ appliances.   
F.
Whether the Transformer Serving the Burek Residence Is In Danger of Catching On Fire


Mr. Burek testified that the name plate of the old transformer and the new transformer are the same: 10,000 volt amperes, or 10 KVA.  Tr. 33, 35; Ex. K, pages  GB-1, GB-2.  He calculated the maximum load of his residence as 36,000 volt amperes, or 36 KVA.  Tr. 34; Ex. K, page GB-4.  He then states as follows:

That means that if for some circumstances, my main circuit will never trip because it requires 36 KVA to trip.  In that case, since that won’t trip, I can – the household can go up to 36 KVA, and that means the transformer will try to deliver 36 KVA, and that means the transformer will try to deliver 36 KVA and it’s rated at 10 KVA, so I am expecting a transformer fire, an overload.

That transformer currently is between the house and the barn, and if the transformer catches on fire, the pole has a chance to catch fire, and I’ve got a disaster in my back yard.

Tr. 35 
Mr. Gavio, however, testified that all transformers on Penelec’s system are fused to prevent any type of fire, so the transformer serving the Bureks can not catch on fire.  He also testified that Penelec sizes a transformer based on load information provided when the system is designed.  According to past billing, the Bureks have less than one KVA load.  Mr. Gavio opined that based on his experience and the research he has done, the transformer now serving the Bureks, as well as the transformer on order for the Bureks, is safe and adequate and in accordance with regulations, codes and Penelec policies.  Tr. 117-118.  Finding of Fact No. 17 above sets forth the attributes of the smaller transformer which will allow Penelec to adjust the voltages delivered to the Burek residence to insure that the voltages will be within the acceptable range.
I accept Mr. Gavio’s expert testimony.  I discussed his qualifications in the previous section about the voltages Penelec has supplied to the Burek residence and will not repeat them here.

Complainants have not met their burden of demonstrating that the transformer currently serving their residence is in danger of catching fire.  Even though Penelec fuses its transformers so they can not catch on fire, Penelec will be replacing the transformer currently serving the Burek residence.  Penelec will install a small transformer which will allow it to adjust the voltage at the transformer.  Penelec is doing so even though, as discussed above, the voltage ranges it has supplied to the Burek residence are within the permissible range of nominal service voltage.
G. 
The Manner in Which Penelec Replaced the Pole on Complainants’ Property 
Exhibit L-4 shows Mr. Burek standing between the new pole and the old pole.  Mr. Burek claims that Penelec placed the new pole three feet south of the old pole and argues that proper maintenance of the pole would result in the new pole being installed in the same location as the old pole.  Tr. 61.
Penelec, however, followed its standard procedure of placing the new pole near the old pole.  This minimizes the duration of the outage to the customer.  Finding of Fact No. 21.  I find this to be reasonable.


In addition, Penelec cut off the pole below the old electric line, left the telephone line attachment and notified Verizon,  Finding of Fact No. 18, which had not taken down its facilities by the time of the hearing.  When Verizon removes its facilities the old pole can be removed and Mr. Burek will have more room to cultivate his back yard.  


Penelec installed the new pole in a reasonable manner.  It is not Penelec’s fault that the old pole is still in place.  Complainants have not met their burden of proof regarding this allegation.
H.
The Clearance Between Penelec’s Conductor And Complainants’ Barn  
Mr. Burek contests the clearance between the line and his barn and the line and his garage.  He refers to a document entitled “Part 2.  Safety Rules For Overhead Lines.”  Ex. I.  Mr. Burek, however, did not identify or authenticate the document.  According to Exhibit I, the clearance over roofs for lines between 750 volts and 22 kV must be 12 feet for unguarded rigid live ungrounded equipment and 12.5 feet for open supply conductors.  Mr. Burek testified that Penelec recently measured 11 feet, six inches of clearance over the barn.  Tr. 49‑50; Ex. L-13.  Later he testified that he measured the clearance of the secondary wire over the peak of his garage roof at 18 inches and referred to Exhibit L as requiring at least 3 feet of clearance.  Tr. 50-52.
It is not clear whether Penelec’s line was too close to Complainants’ barn.  This concern is not moot, however.  
Although Penelec did not dispute Mr. Burek’s testimony about an 18 inch clearance, on January 9, 2003 it increased the height of the primary conductor over Complainants’ barn by putting a T on the top of the pole.  The clearance appears to be adequate, and Mr. Burek did not dispute this.  Finding of Fact No. 22.
I.
Conclusion
Penelec has received numerous complaints from the Complainants regarding a variety of matters.  It has addressed all of them.  Penelec has investigated and taken corrective action even though, with the exception of the January 2001 tree removal, Penelec has not violated the Commission’s regulations.



Penelec made several trips to Complainants’ residence and took voltage measurements.  It changed the transformer serving the Burek residence to lower the voltage slightly.  It installed recording volt meters on two separate occasions.  It has ordered a special transformer and will install it to make the voltage delivered to Complainants more to their liking even though the delivered voltages are adequate.  It offered to install a larger transformer with a voltage regulating cabinet until the special transformer arrives, but the Bureks denied Penelec access for the installation.  Penelec increased the height of its primary conductor over the barn.  Penelec transformers are fused to prevent fires.  Penelec has demonstrated that it has the authority to conduct vegetation management needed to provide safe and reasonable service and that the herbicidal application Hazlett performed to further the vegetation management was reasonable.  Hazlett Tree Service has been responsive to Complainants, offering them wood and wood chips and English Oak tree seedlings.



I have concluded that Hazlett’s tree removal in January 2001 was excessive.  Because Hazlett performs under contract with Penelec, this means Penelec has not provided reasonable service regarding that tree removal.
   Although the Commission can assess a monetary penalty for violations of the Public Utility Code,
 I believe that, based on this record, a penalty is not required.  Hazlett delivered trees to replace the ones removed improperly.  Penelec displayed good faith in its dealings with Complainants.  It has taken many steps to satisfy Complainants even though its service has been adequate.  Instead of assessing a penalty, the order below directs Penelec to cease and desist from future violations of the Public Utility Code.
IV.
Conclusions of Law


1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding, except that the Commission has no jurisdiction to award money damages and has no jurisdiction to resolve private contractual disputes.

2.
Complainants have met their burden of proving that Penelec rendered unreasonable service by improperly removing too many trees from their property in January 2001.



3.
Complainants have not met their burden of proving any of the other allegations in their complaint or those raised at hearing.

V.
ORDER


1.
That the complaint of Gary and Florence Burek against Pennsylvania Electric Company, A First Energy Company, is sustained in so far as it alleges that Pennsylvania Electric Company, A First Energy Company, improperly removed trees from their property, and is dismissed in all other respects.

2.
That the Motion to Dismiss which Pennsylvania Electric Company, A First Energy Company, filed on January 28, 2003 is granted.
3.
That Pennsylvania Electric Company, A First Energy Company, cease and desist from further violations of the Public Utility Code.

Dated:  March 13, 2003

















LARRY GESOFF








Administrative Law Judge

� 52 Pa. Code §57.14(c) allows a voltage variation of 10% above and below the standard nominal service voltage.  Ten percent of 115 is 11.5, so the voltage range which results is between 103.5 (115 – 11.5) and 126.5 (115 + 11.5).





� Ms. Burek testified that the maximum voltage listed on the electric dryer nameplate is 120/240.  Tr. 16-17.  The permissible range for 120 volts is 108-132 (10% of 120 is 12.  120 – 12 = 108. 120 + 12 = 132.)





�  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).





�  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  





� Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).





� Morrissey v.  PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C. 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.





� See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704.


  


� Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).





� Section 1501 of the Public Utility Code, 66 Pa. C.S.§1501, requires utilities subject to the Commission’s jurisdiction to provide reasonable service. 





� 52 Pa. Code §57.14(a).





� 52 Pa. Code §57.14(c).





� Required by Section 1501 of the Public Utility Code, 66 Pa. C.S.§1501. 





� Section 3301 of the Code, 66 Pa. C.S. §3301.
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