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OPINION AND ORDER

BY THE COMMISSION:  



Before us for consideration is a letter which we deem to be Exceptions filed by Garry Easley (Complainant) on October 24, 2002, to the Initial Decision of Adminis​trative Law Judge (ALJ) Louis G. Cocheres issued on October 9, 2002, in the above-captioned proceeding.  No Reply Exceptions were filed.  
History of the Proceeding

On April 29, 2002, the Complainant filed a formal Complaint against PECO Energy Company (Respondent) alleging an inability to pay his electric bill.  The Complaint was occasioned by an appeal of the Bureau of Consumer Services (BCS) Decision issued on March 21, 2002, at Case No. 1016735.  That Decision directed that the Complainant pay budget bills of $188.00 plus $15.00 per month toward the arrearage.  
On May 21, 2002, the Respondent filed an Answer denying the allegations of the Complaint.  A July 17, 2002 Telephone Hearing Notice was sent to the Parties informing them that the initial telephonic hearing was scheduled for September 10, 2002.
  On July 24, 2002, ALJ Cocheres issued an Interim Payment Order directing the Com​plainant to pay $203.00 per month to the Respondent until otherwise directed.  Additionally, on July 24, 2002, the ALJ mailed a Prehearing Order listing the time and date of the hearing to the Complainant.  
On September 10, 2002, a telephonic hearing was held before ALJ Cocheres.  The Respondent was represented by Counsel.  The Complainant failed to appear and could not be reached at the phone number listed in his Complaint because that number was disconnected.  A call to the emergency contact number listed on the Complaint was answered by voice mail.  The Respondent moved for dismissal of the Complaint for lack of prosecution.  
The ALJ dismissed the Complaint with prejudice for failure to prosecute and ordered the Complainant to remit all payments due under the BCS Decision.  We now consider the Exceptions.  
Discussion

ALJ Cocheres made nine Findings of Fact and reached four Conclusions of Law which we shall adopt and incorporate herein by reference unless expressly or by necessary implication they are modified or rejected by this Opinion and Order.  
We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  
The Complainant excepts to the Initial Decision contending that he is unable to pay his electricity bill because he is handicapped and heavily medicated due to mental illness.  Attached to the Exceptions were copies of the Complainant’s Supple​mental Security Income (SSI) statement showing receipt of $572.40 per month; a Public Assistance statement showing receipt of $139.00 per month in food stamps; a Verizon suspension notice advising that non-basic service would be suspended on or after October 9, 2002; and, a receipt for the payment of $450.00 in rent by the Complainant, signed by Jones Easley.
  

The Complainant states in his Exceptions that he has "been committed to several mental institutions...as I am not considered compitent [sic] the majority of the time."  He offers the name and phone number of his doctor.  The Complainant did not provide any substantive evidence that would lead this Commission to conclude that he is not competent to represent his interest in this proceeding.  In such cases, the burden lies with the Complainant to notify this Commission if there is a guardian or other third party representative.  We note that the Complainant has filed several medical certificates with the Commission in the past.  The certificates, duly certified by a physician, stated that the Complainant suffered from a medical condition that would have been aggravated by the termination of his electric service.  Similarly, if the Complainant currently has a mental condition that qualifies for a medical certification, he should again contact the BCS to seek advice as to the proper procedure to be followed.

 


We will next address the Complainant’s failure to appear at the hearing.  Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  However, this due process requirement is satisfied, when the parties are accorded notice and the opportunity to appear and be heard.  (Id.).  Our review of the record indicates that the Prehearing Order and the Hearing Notice were sent to the address provided by the Complainant in the original Complaint.  Neither document was returned to the Commission.  This is the same address that the Initial Decision, which the Complainant received, was mailed.  Furthermore, it is the return address written on the envelope, which enclosed the Exceptions, and is the address printed on his telephone bill and SSI statement.
  The Complainant made no attempt to contact the ALJ either before or after the missed hearing.
  Furthermore, the Complainant offers no explanation in his Exceptions as to why he was unavailable for the hearing.  

The ALJ found that the Complainant failed to make payments in accordance with the BCS’ Decision.  As of August 14, 2002, the Complainant’s account balance with 
the Respondent was $10,606.02.
  (PECO Exhibit #2).  Knowing this, and having been repeatedly apprised of the hearing date regarding the matter, the Complainant failed to participate in the hearing or to even contact the ALJ.  Section 332(a) of the Public Utility Code, as amended, 66 Pa. C.S. §332(a), places the burden of proof upon the proponent of any request for relief from this Commission.  The Supreme Court of Pennsylvania has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Marguiles, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by another party.  Id., K.J. v. Pennsylvania Dep't of Pub. Welfare, 767 A.2d 609 (Pa. Cmwlth. 2001).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show how the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  As the party bringing the Complaint to the Commission, the Complainant bears the burden of proving by a preponderance of the evidence that he is entitled to relief.  By failing to appear and to present any evidence in support of his Complaint, the Complainant has failed to meet this burden.  Under these circumstances, the Complaint must be dismissed with prejudice for failure to prosecute.  Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892 (December 26, 1995), Goodman v. Bell Atlantic-Pennsylvania, Inc., Docket No. C‑00992833, 2000 Pa. PUC LEXIS 6 (March 15, 2000).  
The ALJ ordered the Complainant to pay all monies due under the terms of the March 21, 2002 BCS Decision.  The ALJ’s Order is consistent with our holding in Claypool v. T. W. Phillips Gas & Oil Company, Docket No. Z‑00248730 (Order entered December 22, 1995) that customers are required to make a catch up payment for all missed payments under a BCS Decision.  Consistent with Claypool, the Respondent shall, within fifteen days of the date of entry of this Opinion and Order, bill the Complainant for the outstanding amount due under the BCS Decision.  That amount shall be due and payable within thirty days of the date of the bill.   

Accordingly, we will deny the instant Exceptions.  In failing to prosecute his claim, the Complainant has failed to carry his burden of proof.  (66 Pa. C.S. §332(a)).  Based upon the foregoing discussion, we shall adopt the Initial Decision of ALJ Cocheres, as modified, by this Opinion and Order; THEREFORE, 



IT IS ORDERED:  



1.
That the Exceptions filed by Garry Easley are denied.  
2.
That the Initial Decision of Administrative Law Judge Louis G. Cocheres is hereby adopted to the extent that it is consistent with this Opinion and Order.  
3.
That the Complaint of Garry Easley against PECO Energy Company in this matter is dismissed, with prejudice.  


4.
That Garry Easley is ordered to pay budget bills plus $15.00 per month until the arrearage is satisfied.  
5.
That PECO Energy Company shall, within fifteen (15) days of the date of entry of this Opinion and Order, calculate and bill Garry Easley for the monies outstanding pursuant to the BCS Decision.  

6.
That Garry Easley shall pay to PECO Energy Company the monies outstanding under the BCS Decision pursuant to Ordering Paragraph No. 5, within thirty (30) days of the date the bill is issued.  


7.
That if Garry Easley fails to adhere to the terms of this Opinion and Order, PECO Energy Company is authorized to suspend or terminate his electric service upon compliance with the applicable notice provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission's regulations, 52 Pa. Code §§56.1, et seq.  Such termination of service shall not be precluded by 52 Pa. Code §56.92 solely because Garry Easley has filed either an Informal or Formal Complaint with this Commission which raises the same matters presented in this Complaint or addresses the terms of the payment arrangement specified herein.  
BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 6, 2003
ORDER ENTERED:  May 6, 2003
� 	The Hearing Notice was sent by first class mail to the Complainant at the address listed on his Complaint.  (I.D., p. 2).  


� 	We note that in the original Complaint the Complainant stated that his rent was $375.00 per month.  


� 	Accordingly, one must presume this mail, which was sent in the ordinary course of business, and based on the presumption of the regularity of the mail, was received by the addressee.  � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=f46a7472a1b1840c7e8fdeb70d7f5c44&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2000%20Pa.%20PUC%20LEXIS%206%20%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=242&_butNum=2&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b455%20Pa.%20531%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVlb-lSlWV&_md5=4f8e590827f3c2592dc3044a39d2b6ed" \t "_parent" �Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974);� � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=f46a7472a1b1840c7e8fdeb70d7f5c44&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2000%20Pa.%20PUC%20LEXIS%206%20%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=242&_butNum=3&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b394%20Pa.%20484%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVlb-lSlWV&_md5=248dcafb71e5b35a4bd22236a1e90fff" \t "_parent" �Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959);� � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=f46a7472a1b1840c7e8fdeb70d7f5c44&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2000%20Pa.%20PUC%20LEXIS%206%20%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=242&_butNum=4&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b303%20Pa.%20Super.%20221%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVlb-lSlWV&_md5=befba0e51f84cc3b0540f72bf7c1d2f5" \t "_parent" �Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).�


� 	We note that the phone suspension notice submitted by the Complainant relates to a suspension date for non-basic service one month following the date of the hearing.  


� 	The Complainant has been in the CAP program since August 17, 1998, and receives a 50 percent discount on the first 500 kWhs of usage.  Due to the CAP program, the Complainant’s pre-program arrears of $2,897.35 have been set aside.  (PECO Answer, p. 2).  The last payment credited to the Complainant’s account was a LIHEAP grant of $271.00 made on January 31, 2002.  (PECO Exhibit #2).  
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