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Summary


The Customer failed to appear at the initial hearing on this complaint.  In her Prehearing Order the ALJ specifically stated that failure to appear at the initial hearing could lead to dismissal of the complaint.  PGW moved to dismiss for failure to prosecute, and also opted to present evidence.  PGW seeks an Order dismissing the complaint for lack of prosecution, and payment of the entire arrearage amount of $2,058.32 as due and owing because Mazzccua is no longer a PGW customer.  The motion should be granted.

Procedural History



On September 25, 2002, Danyelle Mazzccua (Mazzccua, Complainant or Customer) filed this complaint against the Philadelphia Gas Works (PGW or Company).  Mazzccua alleges that the PUC ordered her to pay $280.00 by September 26th [2002], and that she cannot pay that amount because she lost her job and has no income but partial welfare, and she is very sick.  


Mazzccua would like to extend her payments a little longer, and offers to pay the amount of her gas bill plus $15.00 until she is caught up on her CRP agreement.


On October 22, 2002, PGW filed its Answer.  PGW denies the averments concerning the affordability of Complainant’s payments.  PGW avers that on April 19, 2000, Complainant enrolled in the Customer Responsibility Program (CRP) at a $30.00 minimum payment agreement, and that at the time of the Answer, the agreement was in default for $320.20.


PGW further avers that Complainant’s account balance of $1949.64 represents service to September 20, 2002 as shown in the attachments to its Answer.  PGW also avers that BCS issued a Decision on Informal Complaint at BCS No. 1201314 requiring Complainant to pay $280.01 to cure the Complainant’s defaulted CRP repayment program.


On November 5, 2002, the Commission issued a hearing notice scheduling an Initial Telephone Hearing to be held on this case on Wednesday, March 12, 2003, at 10:00 a. m.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.


On February 20, 2003, the ALJ’s office served a Prehearing Order on the parties.



On March 7, 2003, counsel for PGW served PGW Exhibits 1 through 5 on the ALJ and the Complainant.


On March 12, 2003, the Initial Telephone Hearing was held as scheduled. Mazzccua did not appear.  The ALJ called the phone number given on the complaint and the hearing notice, but the phone could not accept calls.  Laureto A. Farinas, Esq. appeared on behalf of PGW, and made a Motion to Dismiss for Lack of Prosecution, and also called one witness, William Senzle, and submitted three exhibits which were admitted to the record as PGW 1 (History Request Report), 3 (Account Financial History), and 5 (BCS decision). 
Findings of Fact



1.
Mazzccua (Customer) was a residential customer, Rate Class GS, of PGW.  According to Commission files, Mazzccua’s address was 5525 Whitby Avenue, Philadelphia, PA 19144.  PGW has reported a new address for her at 2602 N. 30th Street, Philadelphia, PA 19132.



2.
PGW is municipal entity authorized to provide natural gas service to and within the City of Philadelphia for compensation.



3.
On November 5, 2002, the Office of Administrative Law Judge (OALJ) issued a notice setting an Initial Telephone Hearing to be held on Wednesday, March 12, 2003 at 10:00 a. m.  


4.
Both the Hearing Notice and the Prehearing Order were sent to Customer at 5525 Whitby Avenue, Philadelphia, PA 19144.  No return of first class mail is included in the ALJ’s files.



5.
On the day of the initial telephone hearing, the Customer did not answer any telephone number known for her.  The ALJ placed a call to the phone number given on the complaint and the hearing notice, namely, (215) 748-3104, and received the message that the phone could not receive calls right then, and to call again later.  The ALJ also called a previous number for the complainant, 215 476 8632, and received a message that the phone had been disconnected, and that no further information was available.  PGW had attempted to get a phone number for Complainant at the new address, but was told it is unlisted.


6.
Mazzccua filed an informal complaint with the Commission’s Bureau of Consumer Services at BCS No. 1201314.  By decision dated August 1, 2002, BCS directed her to pay a lump sum of $280.01 to PGW by September 26, 2002, and to begin making a CRP payment of $45.23 beginning October 2, 2002.


7.
Customer requested that her service at Whitby Avenue be disconnected at of March 7, 2003, and it has been terminated.  PGW 3; Witness Senzle


8.
Complainant is not a customer of PGW at present.  Therefore, her CRP enrollment has been cancelled.
Discussion


Under its own regulations found in 52 Pa. Code §§56.1, et seq., where a Customer alleging inability to pay current or budget bills, or averring service problems including inaccurate billing and including payment problems, does not appear at a scheduled hearing after notice, the Commission’s policy is to dismiss the complaint with prejudice.  Here the complainant is a customer of PGW, which does not come fully under the Commission regulations, and the Commission must in the first instance apply the relevant customer service provisions, if any, in PGW’s tariff.  Customer alleged an inability to pay her bill for gas service, and averred that she was enrolled in CRP, but has now left the PGW system.



However, I see no bar to applying the Commission’s policy regarding complaints under its regulations to complaints against PGW.  The Commission now has jurisdiction to hear customer complaints against PGW.  66 Pa.C.S. §§2212.  The same policy would apply equally to both PUC and PGW complaints.  It promotes administrative efficiency to dismiss complaints with prejudice where the customer, after receiving notice, does not appear to prosecute his or her complaint.


Normally, an ALJ must determine whether or not to affirm a previous BCS decision.  Here, since the Complainant is no longer a customer, that is not necessary.



Under the Commission’s regulations, Customer’s who are participants before the Commission must provide it with their new address if they move during the proceeding.  The regulation is as follows:

§1.53. Service by the Commission.

 (a)  Except when service by another method is specifically required by the Commission, an order, notice or other document originating with the Commission, including forms of Commission action and similar process, and other documents designated by the Commission, shall be served by the Commission by mailing a copy thereof to the person to be served, addressed to the person designated in the initial pleading, submittal or notice of appearance at the principal office or place of business.  When service is not accomplished by mail, it may be effected by anyone authorized by the Commission. 

 (b)  Service of a petition under §3.391 (relating to arbitration of claims for billing and collecting services), and service of a complaint under section 702 of the act (relating to service of complaint on parties) shall be by registered or certified mail, return receipt requested. 

 (c)  It is the duty of a participant to apprise the Commission of changes to the participant’s current address. 

 (d)  If the Commission is unable to serve a participant by mail at the participant’s last known address, the Commission may serve the participant by publication in a newspaper of general circulation in the same area as the participant’s last known address.  In the alternative, service may also be accomplished by publication in the Pennsylvania Bulletin or by service on the Secretary of the Commonwealth, if appropriate. 

 (e)  Subsection (a) supersedes 1 Pa. Code §33.31 (relating to service by the agency).
Emphasis added.  The Commission is free to apply this regulation to complainant even though the PGW tariff is still in effect, because there is no similar PGW tariff provision to my knowledge.


Here, PGW has moved to dismiss this complaint for failure to prosecute.  PGW also averred that the Customer had requested that her service be terminated, and had provided a forwarding address.  PGW testified that Customer’s outstanding balance is $2,058.32, and seeks to have the entire balance found due and owing.  The Motion is well founded, and should be granted.
Conclusions of Law


1.
The Commission has jurisdiction of the subject matter and the parties.  66 Pa. C. S. §2212 


2.
When a party in a proceeding before the Commission changes addresses, that party is obligated to provide the Commission with the new correct address.  52 Pa. Code §1.53(c)


3.
Where notice of a hearing is sent by regular mail, the Commission may presume that actual notice of the hearing has been received by the Complainant.  Berkowitz v. Mayflower, 455 Pa. 531, 317 A.2d 584 (1974); Judge v. Celina Mut. Ins. Co., 303 Pa. Super. Ct. 221, 449 A.2d 658 (1982).



4.
The Complainant has the burden of proof to show that the complaint should be sustained, and that the relief sought should be granted.  66 Pa.C.S. §332(a)



5.
The Complainant failed to appear, and failed to submit any evidence in support of the allegations in the complaint, and thus failed to meet her burden of proof.

ORDER



THEREFOE,



IT IS ORDERED:



1.
The entire arrearage amount of $2,058.32 is due and owing from Mazzccua to PGW, and no payment plan shall be established because Mazzccua is no longer a customer of PGW.



2.
The above-captioned complaint of Danyelle Mazzccua v. Philadelphia Gas Works, docketed at C-20028554, is hereby dismissed with prejudice for failure to prosecute, and the case shall be marked closed.







____________________________







Allison K. Turner







Administrative Law Judge

Date:
March 13, 2003
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