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MOTION OF VICE CHAIRMAN ROBERT K. BLOOM

This matter comes before the Commission as a binding poll of issues addressed in the Recommended Decision of Administrative Law Judge Allison K. Turner (ALJ) regarding the Restructuring Plan filed by the Philadelphia Gas Works (PGW) which would unbundle its rates and initiate customer choice pursuant to the Natural Gas Choice and Competition Act (the Act).
  Exceptions have been filed by the following parties: PGW, Office of Consumer Advocate (OCA), Office of Small Business Advocate (OSBA), Consumers Education and Protective Association (CEPA), Philadelphia Industrial and Commercial Gas Users Group (PICGUG), Service Employees International Union, Local 686 (SEIU) and Office of Trial Staff (OTS).

 

This Motion is offered to dispense with the binding poll and to resolve the outstanding issues.

 

I.  PROCEDURAL ISSUES

Motion in Limine filed by PGW
 

The ALJ grants PGW's Motion in Limine which struck the testimony of SEIU's witness and associated exhibits.  The ALJ found that this testimony contested the language in PGW's existing tariff regarding the conduct of field operations and proposed to change the language to specifically exclude the use of subcontractors and "improperly enlarged the scope of this proceeding." SEIU excepts.

 

The ALJ's ruling should be affirmed.  The Commission denied SEIU's request for interlocutory review.  See Pa PUC v PGW, Docket No. M-00021612, entered December 24, 2002.  In that Order, we affirmed the ALJ's ruling that SEIU had improperly attempted to enlarge the scope of the hearing.  The purpose of this restructuring proceeding is to initiate customer choice of natural gas supply in PGW's service territory and finally transition PGW into compliance with all the requirements of the Commission's Regulations and the Public Utility Code.  This is not a proceeding to litigate what may be legitimate collective bargaining issues.

Therefore, the Exceptions of the SEIU are denied. 

Motion to Strike CEPA's Brief in Part
 

With regard to factual references not based on the record, the ALJ ruled that PGW's Motion to Strike CEPA's Main Brief be granted but not as to issues regarding differences between its proposed tariff and the Commission’s Regulations.  CEPA excepts stating that the ALJ did not sufficiently recognize the legal nature of its analysis.

The ALJ’s ruling should be affirmed consistent with Commission Regulations at 52 Pa. Code Sections 5.501 and 5.502. CEPA’s assertions/contentions are not supported by record citation.  Neither the Commission nor the ALJ should be placed in the position of searching the record to validate factual references in a party’s brief.  No party should be permitted to argue on “inferred” facts without record support.

With respect to the differences between PGW’s proposed tariff revisions and Chapter 56, the ALJ correctly ruled that a reference to specific sections to Chapter 56 was sufficient.  No exception was filed.

The ALJ’s rulings should be affirmed.  The Exceptions of CEPA are denied.

PGW’s Motion for Leave to File Late-Filed Exception
PGW filed a Motion for Leave to File Late-filed Exceptions together with its Exceptions which address its capacity assignment methodology.  The rationale for the lateness is that, should the Commission adopt the ALJ’s recommendation, PGW will suffer “system problems.”

The Motion for Leave should be denied.  Given our statutorily imposed deadline for entry of an Order no later than April 1, 2003 and the fact that Reply Exceptions would be warranted, there simply is no time to permit the late-filed exceptions.
II.  SUBSTANTATIVE ISSUES
Rate Realignment Adjustment (RRA)--Interruptible Revenue Credit (IRC); Partial Stipulation
 

The ALJ recommends adoption of the Stipulation which creates a non-reconcilable RRA to be added to base rates and a reconcilable IRC to be credited to the GCR.   The OSBA excepts.

 

The AlJ’s recommendation should be adopted.  PGW’s proposal and the Stipulation are consistent with Section 2211(g) of the Act and the Commission’s Decision in UGI’s restructuring proceeding.
  The OSBA admittedly reasserts arguments it raised in the UGI proceeding.  These arguments are again rejected as they do not provide a basis to reconsider our prior resolution of these issues.
Therefore, the Exceptions of the OSBA are denied.
 

Unbundled Rates and Services--Interclass and Intraclass Cost Shifting
 

The ALJ concludes that PGW is correct that the Act precludes interclass and intraclass cost shifting in a restructuring proceeding.  The OSBA and PICGUG excepted to this finding and argued that there is no prohibition on cost shifting in this proceeding.
 

The ALJ’s recommendation should be adopted.  The expiration of the prohibition on cost shifting contained in Section 2211(e) of the Act was not intended to preclude the application of the prohibition on PGW.  As the Commission has previously concluded, interclass and intraclass cost shifting is inappropriate in the context of natural gas restructuring cases.  Such issues are more appropriately resolved in a base rate case. 

Similarly, the argument of PICGUG should be rejected relative to utilizing the allocation methodology accepted in PGW’s most recent base rate case
 as a justification for cost shifting, not wholly upon the basis that doing so would be violative of the Act, but chiefly in recognition of the fact that neither party has presented us with a completely acceptable alternative in this proceeding.  Indeed, as stated above, an in-depth analysis is more appropriately suited in the context of a base rate proceeding.  Therefore, given the complexity of methodology design and PGW’s relative inexperience in establishing such a methodology, these issues are deferred to PGW’s next base rate case.  

Therefore, the Exceptions of the OSBA and PICGUG are denied.

 
Unbundled Rates and Services--Inclusion of LNG Related Costs in the GCR
 

The ALJ recommends the inclusion and exclusion of certain specific costs in PGW’s GCR.  Particularly, the ALJ recommends that PGW’s GCR include production expenses, LNG and LNG operations expenses, non-operating income and unbilled income.  Conversely, the ALJ recommends that PGW’s GCR exclude uncollectible costs, A&G billing expense, depreciation expense, taxes and financing costs net of charges.  PGW, OCA and OSBA excepted to the inclusion or exclusion of various GCR expense categories.

The ALJ’s recommendation should not be adopted.  The OCA contends that the $41 million of proposed GCR costs, included by PGW, are currently being recovered in base rates and, therefore, should be removed from the restructured GCR.  The Commission agrees with this analysis as it is consistent with how the Commission has permitted similar LNG expenses to be recovered by other Pennsylvania Natural Gas Distribution Companies (NGDC) which own and operate LNG facilities.  Expenses related to operating the LNG’s facilities are traditionally recovered in base rates and should continue to be recovered in this manner post restructuring.  Only the fuel related LNG costs, which equate to $1,151,000
, are properly included within purchased gas costs as defined in Section 1307.
Therefore, the Exceptions of the OCA are granted in part.  The Exceptions of PGW and the OSBA are denied.
Unbundled Rates and Services--Separation of GCR Rate into Commodity and Demand
 

The ALJ recommends that the Commission initially allow PGW to implement its proposed GCR rate.  The OTS argued that PGW should continue the rate unbundling process by separating its GCR into two components:  commodity and demand. In her evaluation of this issue, while giving credence to OTS’s position, the ALJ accepted PGW’s assertions that it could not accommodate such a proposal in its computer system at this time.  However, the ALJ directed PGW to work with the OTS to incorporate its proposal and implement this change in its next GCR filing. 

The ALJ’s recommendation to refine PGW’s GCR should be adopted because such a result is consistent with the policy of 1307(f) to accurately track natural gas costs and is consistent with the practices of other NGDC’s.  However, implementation of such changes will require substantial modification to PGW’s computer systems.  Therefore, these changes are deferred until PGW’s next GCR filing.

Unbundled Rates and Services--Interruptible Rate Unbundling Approach
 

The ALJ recommends that PGW's proposed Interruptible Transportation (IT) rates be implemented temporarily and directed that these issues be included in the proposed collaborative as appropriate and that PGW propose a new set of cost-based rates and tariffs to the Commission by July 1, 2004.  PGW, the OCA, PICGUG and the OSBA have excepted.

The ALJ’s recommendation should not be adopted.  The OCA submits that the issue of IT rates should be addressed in PGW’s next base rate case and not within this restructuring case.  The Commission agrees that the lowering of PGW’s IT rates in this proceeding will result in an impermissible shift in costs from interruptible to firm customers.  PGW’s approach should be approved.  This issue, however, should be reconsidered at its next base rate filing.  PGW is directed to develop cost based IT rates for the Commission’s consideration at that time.

The ALJ’s directive that PGW file a cost-based rate case in July 2004, should not be adopted.  The decision to file a rate proceeding is a management decision.
Therefore, the Exceptions of the OCA and PGW are granted.  The Exceptions of the OSBA and PICGUG are denied.  
Customer Choice Program Design--Switching Fee
 

The ALJ recommends the adoption of PGW’s proposed switching fee per customer if that customer switches Natural Gas Suppliers (NGS) after their initial enrollment.  The fee of $10.00 is assessed to the NGS.  The OSBA excepts and recommends that any such fee apply to customers and not suppliers.  No NGS intervened in this restructuring proceeding.
 
The ALJ’s recommendation should be adopted.  The Commission notes that no party has objected to the proposed $10.00 amount and that the recommendation is consistent with the switching fee authorized in the UGI restructuring proceeding.  However, while the Commission recognizes that there is a cost to the NGDC to process customer switches, this fee should be reevaluated in the future as customer choice evolves on PGW’s system.

Therefore, the Exceptions of the OSBA are denied.
 

Customer Choice Program Design 
 

Supplier Imbalances 
 

The ALJ recommends that PGW's proposed daily tolerance rate of plus or minus 5% and a monthly imbalance tolerance of 2.5% for Daily Balance and Gas Transportation Service Rate Schedules be adopted.  The OSBA and PICGUG except.

The ALJ’s recommendation should be adopted.  As the OTS notes, the ranges proposed by PGW will foster transportation and minimize the financial exposure of sales customers.  Additionally, the proposed ranges are consistent with what other NGDCs utilize.

Therefore, the Exceptions of the OSBA and PICGUG are denied.
Penalties
 

The ALJ recommends that the penalties proposed by PGW be accepted, but suggested that these issues be included in a collaborative process.  The OSBA and PICGUG except.

 

The ALJ’s recommendation on the penalties should be adopted as the Commission believes that they are consistent with the approaches of other gas utilities.  However, the Commission finds that a collaborative process on this issue is not necessary at this time.  The penalty issue should be reevaluated in the future as customer choice evolves on PGW’s system.
Therefore, the Exceptions of the OSBA and PICGUG are denied.
Tariff Issues Pertaining to Chapter 56 and Customer Protections
 

The ALJ recommends that the Commission form a collaborative to ensure that an appropriate and compliant set of tariffs is produced. PGW and CEPA except.  The OCA suggests that the Commission give additional guidance to establish key policies and the process to be employed to implement these policies.
The ALJ's recommendation for a collaborative should be denied.  The Bureau of Consumer Services and PGW have been meeting since July 1, 2000 to bring the company's practices into compliance with Chapter 56.  On July 20, 2000, PGW and the Commission signed a Memorandum of Understanding with the purpose to "establish a common basis of understanding between the PUC and PGW concerning the manner in which PGW will administer its customer service and customer complaint handling procedures for residential customers as of July 1, 2000 through the effective date of a restructuring order by the PUC...".  There is no need to hold a further collaborative on this issue.  On the effective date of the restructuring order, Chapter 56 will be in effect and any PGW tariff provision that does not meet the standards of Chapter 56 is void.  The compliance filing will be the time for PGW to revise its tariffs to conform with Chapter 56.  

 

Therefore, the Exceptions of PGW and the OCA are denied.  The Exceptions of CEPA are granted in part.

Tariff Issues Pertaining to Chapter 56 and Customer Protections--Customer Service Center
 

In her discussion relative to PGW’s Customer Service Centers (CSC), the ALJ recognizes that in order to comply with the Act, PGW is not required to keep its CSCs in operation.  However, she notes that should PGW decide to close any or all of its CSCs it would be required to find effective alternatives to provide these services to its low-income customers.  PGW and SEIU object.

 

The ALJ's rationale on this issue should be adopted.  Operations of its CSCs should be left to PGW’s management.  This management decision does not relate to the issues in this restructuring proceeding.  The ALJ recognized that fact when she stated: "I acknowledge PGW's assertion that SEIU's true interest in this case is protection and promotion of union interests, and not representation of customer interests, and I agree." (RD, p.66)

 

The ALJ comments that if PGW’s level of service was affected by the centers being closed, PGW would be required to find effective ways to provide those services to its customers.  The record reflects that PGW has dramatically improved (not just maintained) access to its call center as a means of interacting with PGW which is a function also provided by the CSCs.  PGW MB, Pages 60-62.  The record reflects that PGW will, as it is required under the Act, maintain all of its customer service functions at the same levels of quality as it has in the past.  It should also be noted that PGW is the only major gas utility in the Commonwealth that continues to operate six CSCs within its service territory.  

 

Therefore, the Exceptions of SEIU are denied. The Exceptions of PGW are granted.

 

Tariff Issues Pertaining to Chapter 56 and Customer Protections--Senior Citizen's Discount
 

The ALJ recommends that PGW be permitted to implement its proposal to phase out its senior citizen discount, "not because I agree with it, or because I think it comports with Commission policy.  ....I think this decision should be left to the discretion of PGW's management." (RD, p.76)  The OTS, CEPA and SEIU have excepted.

The ALJ’s recommendation should be adopted as consistent with Section 2212(r) of the Act.  The Commission has jurisdiction over programs to provide discounted natural gas service to senior citizens residing in PGW’s service territory.  Section 2212(r)(1) authorizes the Commission to “. . approve a program . . . provided that such rates and terms of such program are just and reasonable.”  There is only one statutory limitation placed on the Commission’s oversight of such a program.  Section 2212(r)(2) states that those senior citizens receiving discounted service at the time the post-restructuring tariff takes effect under Section 2212(d) “. . .shall be entitled to continue to receive such discount under the terms of the prior tariff unless and until the program is modified by ordinance of the governing body of the city.”  However, the Commission is not required to approve a program that allows new participants to enroll after the Commission approved restructuring tariff takes effect.  Section 2212(r)(3) expressly addresses this point:  “Nothing in this title shall require the commission to approve the continuation of the program identified in paragraph (2) in whole or in part for any person other than an individual identified in paragraph (2).”  

On March 13, 2003, the City of Philadelphia (City) has filed a Petition to Intervene
 in this proceeding.  This Petition is not only filed several months after this case began, it is filed days before the Commission reaches its final decision.  The Petition fails to demonstrate extraordinary circumstances adequate to warrant accepting its intervention at this late date and to justify a delay in these proceedings as requested in the Petition.  Moreover, this Commission is under a statutory obligation to render a decision in this matter no later than April 1, 2003.  In any event, the issues raised the Petition highlight a dispute between the City and PGW regarding whether PGW had the authority to make its senior citizen proposal.  However, that is an internal governance dispute that is not within the PUC’s jurisdiction to adjudicate.  The PUC will not insert itself between PGW and its owner, the City.
This Commission directed PGW to undergo a Management Audit and subsequently issued a Secretarial Letter on April 5, 2001, instructing PGW to prepare alternatives to submit to the City.  This was done in response to PGW’s claim that it did not have the “legal authority to implement” an audit recommendation to eliminate the senior citizen discount.  If the allegations in the Petition are true, PGW may have failed to comply with a lawful Commission directive in violation of 66 Pa. C.S. Section 3301.  This matter should be referred to the Law Bureau for investigation and such further action as may be warranted.

 

Therefore, the Exceptions of the OTS, CEPA and SEIU are denied.
Consumer Education
 

The ALJ recommends that the Commission adopt the OCA's proposal to conduct additional consumer education activities pertaining to Chapter 56 transition, its customer assistance program and the Senior Citizen Discount phase-out.  PGW does not oppose this proposal.
The Commission adopts the ALJ' s recommendation and notes that PGW's participation in the statewide consumer education program was mandated in, Creation and Implementation of a Statewide Consumer Education Program for Natural Gas Competition, Docket No. M-00001326, entered on November 8, 2002.  PGW shall work in conjunction with the Council on Utility Choice and the Commission Staff to establish the advisory committee as proposed by the OCA.

  

CRP Program Design Issues--Excess Usage Charge

PGW proposes two design issues to its customer assistance program which is called Customer Responsibility Program (CRP). The first is an excess usage charge which would be assessed on customers where monthly usage exceeds their usage limits.  PGW has agreed to suspend and to evaluate this charge.  The ALJ recommends that PGW's position be adopted.  The OTS, the OCA and CEPA have excepted.

 

The ALJ's recommendation should be adopted with modifications.  Our Regulations at 52 Pa Code Section 69.265 et seq. set forth the design elements for customer assistance programs.  PGW's proposal does not meet the requirements of Section 69.265 (3)(iii) which states, "Limits on consumption should be set at a percentage of a participant's historical average usage."  This is intended to discourage a household from enrolling in a customer assistance program and then increasing their usage beyond the household's historical average usage.  In contrast, PGW's excess usage charge is directed at every household whose average exceeds a class average.  The purpose of the charge is to encourage the CRP participant to reduce usage in order to avoid the charge.  

 

When they refile, PGW is directed to revise its excess usage charge in compliance with Section 69.265 (3)(iii) so that the intended purpose is achieved.  

Therefore, the Exceptions of the OTS, the OCA and CEPA are granted.
CRP Program Design Issues--Low Income Home Energy Assistance Program 
 

The second design issue for the CRP program is the Low Income Home Energy Assistance Program (LIHEAP) make-up charges.  A LIHEAP make-up charge is assessed on a CRP participant who qualifies for a LIHEAP grant but who does not apply for it.  The parties agreed in PGW's base rate settlement that the charge will not be addressed for the 2002-2003
 LIHEAP program year. The ALJ adopts PGW's proposal to conduct an evaluation based on real life experience to determine if the charge should be reinstated at any point in the future.  The OTS, the OCA and CEPA have excepted.

The ALJ recommends that the Commission adopt PGW’s proposed LIHEAP make-up charge, reasoning that such a charge comports with the Commission’s Policy Statement at 52 Pa. Code Section 69.265(9)(iv).  Furthermore, the ALJ reasons that the LIHEAP make-up charge does not run afoul of Federal LIHEAP statutes because, in essence, the LIHEAP grant is an entitlement of money that belongs to PGW, not the customer.  
Conceptually, this charge does not run afoul of the Commission’s Policy Statement.  It must be stressed that the same Policy Statement admonishes utilities to “…use this option carefully…”  In a similar vein, one must question how is the imposition of an additional charge upon payment  troubled customers in the public interest?  At best, it will place an additional burden upon a targeted low-income group of customers who are already struggling to pay their bills.  

The LIHEAP make-up charge does not violate 42 USCA Section 8624(f)(1) since the customer's household that does not apply for LIHEAP assistance does not receive directly or indirectly any LIHEAP funds.  PGW’s plan should be accepted to the extent that it suspends the LIHEAP make-up charge for 2002 and 2003 LIHEAP program years and direct PGW to undertake an evaluation of whether LIHEAP revenues are affected by the suspension.  However, PGW’s proposal is modified such as to require it to seek specific authority from this Commission following any such evaluation and prior to reinstating a LIHEAP make-up charge.

Therefore, the Exceptions of the OTS, the OCA and CEPA are denied
 
Universal Service Costs and Allocation--CRP Program Arrears
PGW is proposing to include $7 million per year in the universal service costs to recover a balance of $35 million of CRP pre-program arrearages amortized over a five-year period.    The ALJ recommends that the PGW proposal be denied adopting the OTS argument that PGW's claim is contrary to its cash flow rate making methodology.  PGW excepts.

 

The ALJ's recommendation, which relies on the OTS rationale, should be adopted in its entirety.  Any recovery in the universal service costs would represent double recovery of the pre-program arrearages.

 

Therefore, the Exceptions of PGW are denied.

Universal Service Costs and Allocation
Administrative Expense

 

PGW claims that $5,788,401 of administrative costs should be removed from its base rates and collected through universal service costs so as to ensure the immediate pass-through of any savings or efficiencies in administration as the program size changes.  The ALJ disallows these expenses.  PGW and the OSBA have excepted.

 

The ALJ's recommendation should be adopted.  PGW's proposed definition of administrative costs is not within the definition of "universal service" as defined by the Act.  For example, PGW's administrative costs include expense items such as the call center and CSCs which are not volatile and not incremental.  Additionally, normalized allowances have already been provided in base rates for administrative expenses.  Therefore, there is no rational basis or need to have administrative expenses allocated to a reconcilable surcharge. 

 

Therefore, the Exceptions of PGW and the OSBA are denied. 

 
Bad Debt

 

PGW is proposing to recover 50% of its bad debt expense associated with low-income customers in universal service costs.  The ALJ rejects PGW's claim.  PGW and the OSBA have excepted.

The ALJ's recommendation should be adopted.  Bad debt expense is based on the write-off of uncollectible accounts.  Since customer assistance program accounts are considered "collectible," albeit at a reduced billed amount, PGW's customer assistance program accounts do not contribute to bad debt expense.  Bad debt expense is traditionally recovered in base rates, the same as any other O & M expense.  Furthermore, the Commission affirmed this methodology in the recent PGW base rate proceeding.

 

Therefore, the Exceptions of PGW and the OSBA are denied.

Universal Service Costs and Allocation--Cost Offsets
The OCA argues that PGW has failed to calculate or reflect any cost offset as a means of funding its universal service costs program and that is inconsistent with 52 Pa Code Section 69.266. The ALJ rejects the OCA's offset adjustments.  The OCA has excepted.

 

The ALJ's recommendation should be adopted with modifications.  The OCA's basic premise that, before PGW is permitted to recover any claimed increased costs associated with its CRP and allocate the cost among ratepayers, it must first calculate and apply any cost savings or cost offsets attributable to the program consistent with 52 Pa Code Section 69.266.  That Section states that the Commission will consider both revenue and expense impacts when evaluating customer assistance programs for ratemaking purposes.  The cost savings and cost offsets, on a per participant basis, should be applied to determine the net incremental costs of the new CRP participants that are recovered from ratepayers.  Nonetheless, this issue should not be decided without first having the opportunity to consider PGW's own calculations.  As such, it is appropriate that PGW track these offsets until the next base rate proceeding.  At that time, PGW shall submit, if any, cost offsets and savings it has realized based on the new data.

 

Therefore, the Exceptions of the OCA are granted in part.

Universal Service Costs and Allocation--Allocation
PGW proposes to collect universal service costs from all customer classes.  The ALJ recommends adoption of PGW’s proposal.  The OSBA and PICGUG excepts stating that these costs should only be collected from the residential class.
The ALJ’s recommendation should be adopted.  These costs have traditionally been included in PGW’s GCR and that such a cost allocation would involve massive cost shifting between classes prohibited by Sections 2211 (e) and (h) of the Act.  This is a restructuring proceeding and not a base rate case.  Therefore, the record does not contain a cost study that would support a shift in rate design.

Therefore, the Exceptions of the OSBA and PICGUG are denied.

 

 
THEREFORE, I MOVE THAT:
1. The Commission dispense with the binding poll.


2. The Recommended Decision of the ALJ is modified, consistent with this Motion.


3. The Exceptions of the parties are granted in part and denied in part, consistent with this Motion.


4. The Office of Special Assistants, in conjunction with the Law Bureau, shall prepare the appropriate Order consistent with this Motion for entry no later than April 1, 2003.
 ____________________________        _______________________________________

                       DATE

                 ROBERT K. BLOOM, VICE CHAIRMAN
� 66 Pa C.S. Section 2201 et seq.


� Pa. PUC v. UGI Utilities-Gas Division, Docket No. R-00994786, entered June 29, 2000.


� Docket No. R-00006042, entered October 4, 2001.


� See OSBA, Exhibit RDK-R2.


� CEPA and the OTS filed Responses to the Petition.


� The LIHEAP make-up charge is assessed for the previous LIHEAP program year.  The settlement precludes PGW from assessing and collecting make-up charges in the current year (2002-2003) and the first year of restructuring.
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