BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Green Mountain Energy Company
     :







     :

Docket No. R-00016938C0001



v.



     :








     :

PECO Energy Company


     :

   and




     :
Community Energy, Inc.


     :
INITIAL DECISION

Before

Robert A. Christianson

Chief Administrative Law Judge

Background



This complaint case is derived from a rather unusual rate proceeding. The rate proceeding started on November 29, 2001, with a “Wind Energy Service Rider” tariff filing by PECO Energy Company (PECO).  This filing involves Community Energy, Inc. (CEI).  It would (simplifying the matter somewhat) allow PECO provider of last resort (POLR) customers to pay an extra 2.5 cents per kWh (in the form of wind blocks of 100 kWh – see OCA Main Brief, page 1; also see Green Mountain Main Brief, page 14 and PECO/CEI Main Brief, page 1) to say that they have purchased electric power generated from wind.  


CEI introduced this wind power program into Pennsylvania and has been working with PECO concerning the matter. See, PECO/CEI Main Brief, page 5.  In connection with a PECO/Unicom Merger Settlement, docketed at A-00110550F0147, PECO agreed to contribute $3,500,000 to this CEI program and to work with CEI concerning the matter.



This complaint was filed by Green Mountain Energy Company (Green Mountain) on January 14, 2002 against PECO and CEI.  PECO filed an answer to the complaint, along with a Preliminary Motion to Dismiss, on January 23, 2002. This answer offered a change to the filing (See, Green Mountain Main Brief, page 7 and paragraph 39 of the answer). The answer was served on the parties to the PECO/Unicom Merger Settlement, thus giving them some notice of this Green Mountain complaint.   We (the parties to this complaint proceeding and I) have essentially bypassed the PECO Preliminary Motion (the parties and I have discussed it) and I see no reason to specifically reach it now.  An Answer to the Motion was filed on December 16, 2002. This Motion and Answer are available as pleadings.  CEI, as discussed in more detail below, has also responded to this complaint, first by letter and then by answer.  


The Commission, on January 24, 2002, approved this PECO “wind power” filing and issued an appropriate Order.  The next day, a court appeal was filed.  PECO agreed to delay implementation of its tariff filing (this delay, as extended, is still in place).  This Green Mountain complaint was held in abeyance, pending court litigation.  The matter came back to the Commission, pursuant to a Commonwealth Court order dated November 9, 2002.  The Commission then, by Secretarial letter dated November 26, 2002, required that a pre-hearing conference be held within 10 days of the letter and an ALJ decision be issued within 120 days of the conference.  The Secretarial letter mentions that this complaint raises important issues, relating to Chapter 28, that should be addressed and resolved by the Commission in an expedited manner.  It also states that PECO would voluntarily suspend implementation of its wind tariff, pending final Commission adjudication of this complaint.


A pre-hearing conference was held on December 6, 2002.  The Office of Consumer Advocate (OCA) and Eric Epstein joined Green Mountain, PECO and CEI in the litigation.  At that time, Green Mountain was the only active complainant, even though The New Power Company, Inc, SmartEnergy, Inc., and AES NewEnergy, Inc. remained as named complainants.  Mr. Cawley later asked that these three parties be eliminated from the litigation and I did so, by my March 3, 2003 order entitled, “Order Changing the Caption and Eliminating Parties.”  CEI had not been served with the complaint, by the Secretary, and had filed only a letter response.  I authorized a full Answer by CEI, which was filed on February 21, 2003. See, page 5 of the PECO/CEI Main Brief.


Hearings were set for February 20 and 21, 2003 but problems arose concerning discovery and the nature of the proceeding.   Green Mountain resisted much of the discovery, mainly concerning Green Mountain itself, as irrelevant.  It took the position that there was no need for this factual detail.  
I did not compel Green Mountain responses to this discovery and reasoned that, on a sort of “law of the case” basis, I would not allow Green Mountain (having resisted the broader scope of discovery sought by other parties) to complain about limited factual development.  The Commission’s Secretarial letter also indicated that factual detail concerning these particular parties was not important but that the Commission was interested in seeking to make general policy decisions.  After extensive discussions with the parties, I decided that a summary judgment proceeding would be appropriate.  I also told the parties that we were dealing mainly with policymaking and with legislative facts.  I stated that reasonable notice would be allowed and that we would not have any oral hearings or cross-examination.


This complaint proceeding raises important questions relating to monopoly power and competition.  These issues are related to Provider of Last Resort (POLR) service by PECO.  Concerning this service, See the February 27, 2003 memo from Karen Oill Moury entitled, “Provider of Last Resort Working Group” and setting a meeting for March 25, 2003.  This POLR memo was sent to electric distribution companies, electric generating companies and various other parties.  


This proceeding has been what I call an “e-mail” case.  We would have had considerably more difficulty in meeting the 120-day time limit without extensive use of electronic communication, especially e-mail.  I just checked my “wind power” file and found 136 e-mails.  I have deleted many other e-mails concerning this matter.  We also held something like six telephonic conferences.
The Main Briefs


Green Mountain, at my direction, filed its Main Brief ahead of the other briefs, on March 5, 2003.   Even though it was agreed that PECO had the fundamental burden of proof, the Green Mountain Main Brief was crucial to a determination of the scope of this proceeding.  The other three Main Briefs, filed by OCA, by Mr. Epstein and, jointly, by PECO and CEI, were filed on March 10, 2003.  Four Reply Briefs, by the same parties, were filed on or before March 19, 2002.


The briefs are also, essentially, the record.  None of the factual material included in the briefs has been challenged formally, by motion.  I take notice of everything included in, and reasonably referenced by, the briefs.  Green Mountain challenged the Eric Epstein Main Brief, in its Reply Brief.  However, I provided for motions and no motion was filed about this.  Shari Gribbin, counsel for PECO, provided me with a copy of the PECO/Unicom Merger Settlement, at A-110550F0147, with her letter of March 12, 2003.  I sent her original to the file for this proceeding and retained two copies, for possible use by staff, in review of this decision.  Eric Epstein has, with his Main Brief, provided copies of the decision of ALJ Rainey in that merger proceeding.       


Green Mountain starts its Main Brief with a detailed background statement. At page 11, it starts a summary of its argument, which follows:
    “Allowing PECO’s Rider to go into effect will be an admission by the Commission that wind generation can only succeed in Pennsylvania if it is sold by an EDC.  

     “Such allowance will also be a slap in the face to the three remaining EGSs selling renewable energy products in PECO’s service territory.  
      “The message will be that the Commission officially favors one EGS over others similarly situated, and that it really doesn’t trust or believe that competition works or that switching is a key element of electric competition.  
       “It will also send a message that the millions of dollars it has spent encouraging PLR customers to switch were unnecessarily expended because PLR service is just as good as (in fact, with capped rates, better than) switching to an EGS if the customer wants a renewable energy product.  
      “Ironically, the Commission does not need to approve the Rider to promote wind generation, it can do so by letting CEI (teamed up with just EPT, as it is now) sell just wind energy attributes through Certificates, with PECO (if necessary) in the same supporting role that it plays for all other EGSs.  PLR customers wanting to promote wind generation don’t even have to switch to CEI to buy Certificates because Certificates do not consist of energy generation.  They only represent the added cost of EPT delivering wind energy to the PJM Interconnection.  In fact, selling Certificates in conjunction with EPT’s wholesale transmission is not Commission jurisdictional.  
    “Better yet, the Commission can (as the Competition Act envisions) allow EGSs to sell bundled attributes and undifferentiated power products (“renewable energy” products) to PLR customers.  But it cannot lawfully—and should not as a matter of sound public policy—permit an EDC to do so.”

At page 13, Green Mountain offers the following advice:

“Rather than being allowed to implement this tariff, PECO should be required to meet with the Commission’s staff to explore a supportive role that it can play to help CEI market wind attributes so that the Settlement Agreement can be lawfully implemented in a demonstrably evenhanded manner.” 



Green Mountain then proceeds to argue, (1) that paragraph 38(b) of the settlement agreement does not approve the PECO action; (2) that paragraph 51 of the Settlement Petition prohibits this; (3) that the PECO proposal is contrary to the first principals of the Competition Act (Chapter 28); (4) that the proposal is anti-competitive and discriminatory under §§ 2811 and 1502 of the Public Utility Code; (5) that there is an unreasonable preference here, under the Code of Conduct; and, (6) that Green Mountain is not associated with the merger settlement agreement.  Green Mountain asks that the PECO Rider not be allowed and that PECO be required to meet with Commission staff to discuss this matter. 
At page 24, Green Mountain provides the text of paragraph 51, as follows:
“51.  PLR Marketing.  Until January 1, 2004, PECO agrees not to market, advertise and promote its Provider of Last Resort (“PLR”) service.  This agreement, however, shall not preclude PECO from providing objective information to customers of the availability and terms of PLR service as part of a Commission-approved consumer education program or in response to specific consumer inquiries nor shall it prohibit PECO from continuing to conduct general corporate image advertising concerning, for example, PECO’s role as a corporate citizen in the community or the reliability of PECO’s distribution system, such as the current “Be Prepared” advertising campaign.”
(Emphasis added).


At page 43, Green Mountain offers the following:
    “PECO asks the Commission to place its official imprimatur on a marketing arrangement between PECO and CEI that grants CEI an unreasonable preference over similarly situated Green Mountain and other EGSs and unreasonably prejudices and disadvantages them.  If PECO were to only provide a supporting role to CEI’s marketing of and billing for its New Wind Energy product, as described above, this would not be true.  But CEI seeks to have direct access to PECO’s PLR customers through PECO’s marketing of the product as either a joint PECO/CEI product or a CEI  product that PECO endorses.  No other EGS will have these advantages.  Such favoritism is clearly barred by Section1502.”


At page 46, Green Mountain proceeds to assert that Green Mountain should now be able to challenge this PECO implementation of the settlement agreement, even if it is assumed to be a party to that agreement.  Green Mountain further asserts that this aspect of the settlement agreement was unlawfully implemented by PECO and CEI.


The PECO/CEI Main Brief provides background and then asserts, (1) that this PECO filing is authorized by, and consistent with paragraph 38(b) and the Merger results; (2) that nothing prohibits this offering while the Competition Act permits it; and (3) that this proposed Wind Tariff does not violate the PECO/GENCO Code of Conduct.  At page 12, PECO and CEI offer the following idea:

    “Not only do the Merger Settlement and the Merger Order fully support the Wind Tariff as proposed by PECO and CEI, the Complaint filed by Green Mountain in this proceeding violates the Merger Settlement itself.  The Merger Settlement expressly states that it represents a negotiated compromise on the issues addressed in the proceeding.  (Merger Settlement at 44).  Indeed, PECO’s right under paragraph 38(b) of the Merger Settlement to provide an establish for its customers a wind block program is the type of  “negotiated compromise” sought to be protected by the Merger Settlement.  Thus, the Merger Settlement precludes any of the parties or signatories from asserting a contrary position on any issue addressed in the document.  (Merger Settlement at 39-40, ¶70).”
At page 15, the brief asserts that the only way to encourage competition is to allow all participants in the marketplace to offer any and all products and services that they have to offer.  It goes on to suggest that an incumbent utility is free, under the Public Utility Code, to offer a full array of utility services, including alternative energy products.


At page 18, it mentions the “plain vanilla” argument (by the way, Commissioner Fitzpatrick mentions “plain vanilla” in his dissenting statement), that the utility should be allowed to offer only a basic and limited array of products.  It criticizes this position as not well defined and not supported in law.  It further asserts that this offering is not anti-competitive, under standard “antitrust law” thinking.  It refers to various sections in Chapter 28 and to its POLR service. At page 21, it makes the following assertion:
   “Allowing an EDC to take advantage of its natural size, scope and efficiency to promote any of its service offerings, however, is not anticompetitive, but contributes to the development of robust competitive markets.  Efficient markets operate on informed choice, and communication through the broadest channels to the most customers facilitates informed customer choice.  Restricting offerings and communications would impede efficient, robust competitive markets.”


The OCA Main Brief argues in favor of PECO.  OCA views the issue in the proceeding as a narrow one and provides the following, at page 3:

   “Despite Green Mountain’s attempt to broaden this proceeding into a legal and policy debate as to the structure of provider of last resort service in the Commonwealth, such an issue is not presented by this proceeding and should not be entertained by the Commission.  The structure of POLR service in the post-transition environment is a question of extraordinary public importance not just for PECO, but all Pennsylvania EDCs and their customers, and should be considered after the full participation of the many stakeholders.  Indeed, the Commission has announced its intention to begin consideration of these important issues through a working group process open to all stakeholders this Spring.”



At page 11, OCA provides the following argument: 



   “The Act, in Section 2807(e) sets forth the minimum obligations of the provider of last resort, but it does not specify the structure of that service.  In fact, the question of the structure of POLR service has been left to the Commission‘s discretion, calling for the Commission to establish regulations governing the provision of this service for the post-transition period.  66 Pa. C.S. §2807(e)(2).  The Commission is to decide through a rulemaking the structure of post-transition POLR service, with Section 2807(e) setting forth the minimum requirements for such service in Pennsylvania.”


Mr. Epstein, at page 1 of his Main Brief, reviews his participation and interest in the Merger Settlement Agreement and notes his particular interest in nuclear and other issues.   He presents views like those provided by PECO, CEI and OCA.   He also provides some background relating to Green Mountain and other related companies.  He would give great sanctity to the negotiated settlement to the Merger case.  He also raises some issues relating to notice and due process.  He characterizes the Green Mountain complaint as frivolous and destructive.  He asks that the Commission order Green Mountain to pay him for costs of litigation.
The Reply Briefs



Green Mountain opens its Reply Brief with a response to the arguments generally and then continues (at pages 4-5) with what is mainly a criticism of the settlement and of OCA, for changing its position.  Its general response is provided at page 1, as follows:
   “Neither PECO, CEI, OCA, nor Mr. Epstein has advanced a single credible argument to counter Green Mountain’s arguments that (1) allowing an EDC like  PECO, either alone or on CEI’s behalf, to sell a renewable energy product (or to sell anything, for that matter, except safety-net undifferentiated system power) is completely contrary to the legislative scheme of the Competition Act, (2) that officially favoring only CEI to the detriment of similarly-situated EGSs is blatant, facially unreasonable discrimination under Section 1502 and 52 Pa. Code § 54.122(7); and (3) that the Commission’s approval of the PECO/Unicom Merger Settlement Agreement did not constitute an approval of PECO’s compliance filing, which must be judged on its own merits.”


Starting at page 5, Green Mountain discusses the language of the Merger Settlement Agreement, paragraph 38(b) and makes the point that the language does not specifically state that PECO alone was to sell the wind energy blocks.  It proceeds to discuss 38(b) at some length.  It closes this discussion, at page 13, by suggesting options other than this particular PECO Tariff filing.   It states there that a successful wind power program “is possible without PECO (alone or with CEI) marketing it.” 


Green Mountain proceeds to argue that this service offering violates Chapter 28 and is anticompetitive.  At pages 15-16, it points out that its complaint, at one point mentioned “competitive market”, not “competitive wind market”.  It makes some related observations and further discusses paragraph 38.  At page 19, it states that, at last, a broader marketing approach (involving every eligible supplier (EGS)) is appropriate.  It also points out (See, page 22, especially) that other wind energy products are available.  It proceeds to discuss various elements of Chapter 28 and the basic intent of this chapter. It discusses flexible pricing and other matters.  It views paragraph 51 as controlling paragraph 38 and refers to its Main Brief.  It also, especially at page 28, touches on antitrust law.  It makes the point (page 29, at the top) that PECO and other EDCs should eventually be “wires only” companies and leave the selling of power (and related products) to the EGS companies.  It agrees that the antitrust laws should not apply here but would have the Commission provide for conditions which recognize the basic market structure and encourage competition, as appropriate.  It also refers, again, to the Code of Conduct. It repeats its position that it was not a party to the settlement agreement (admitting that a related membership entity, MAPSA, was) and suggests that much of Mr. Epstein’s Brief should be ignored.  However, I have not received any Motion to Strike anything in the Epstein Main Brief.


The PECO/CEI Reply Brief deals with the Merger Settlement, Chapter 28, the PECO tariff filing and what they view as Green Mountain’s attempts to cloud the main issue.  It characterizes the PECO filing as essentially a compliance filing, based on the Merger Settlement order.  At page 1, it provided the following statement:
   “The Wind Tariff is precisely the type of EDC service offering anticipated by the Competition Act during the transition period.  It provides a meaningful additional choice to customers, thereby fostering the goal of increased competition in the Pennsylvania electricity market.  Far from being anticompetitive, the Wind Tariff actually supports competition by allowing more choice to customers – the cornerstone of effective and efficient competition.”


It proceeds to point out, at page 5, that an EDC may, under Chapter 28, remain in the
business of selling generation.  It suggests that Green Mountain is employing a distorted view of the EDC’s role under Chapter 28.  It again discusses flexible pricing. It also points out that Chapter 28 provides for new service and refers to wind power, without mentioning any related restrictions on EDCs. 



In addressing the “anticompetitive” issue, it discusses §2811 of the Public Utility Code and then, at pages 9-10, provides the following:
    “The second prong of Green Mountain’s anticompetitive attack is its concern about how PECO Energy intends to market and promote the Wind Tariff to its customers.  (Green Mountain Br. at 41-42).  There is nothing in the Competition Act or in traditional antitrust principles that prevent an incumbent in a particular market from taking advantage of its natural size, scope, and efficiency to promote any of its service offerings.  PECO Energy’s use of its customer lists, billing system, and general access to customers is not anticompetitive under the Competition Act or under general antitrust principles.  These are the normal attributes of providing service to customers.  In fact, Green Mountain has similar advantages with respect to its own customers.

     “There is clearly no basis to find anticompetitive conduct when the availability of a new service like the Wind Tariff actually contributes to the development of a robust competitive market, rather than hinders it.  The Wind Tariff provides PECO Energy’s customers with another option for purchasing electric energy supply.  This option increases their “choice” of electricity products in the PECO Energy service market.  Nothing prevents Green Mountain or any other EGS from developing new, different, or improved services/products to compete with the Wind Tariff.  This competition could be on the basis of price, availability, scope and nature of service, the degree to which the service/product is “clean”, etc.  The nature and extent of competition is limited only by the ingenuity of the market suppliers and the willingness of consumers to purchase these “new” services/products.”


This reply brief closes with a discussion of various points made by Green Mountain concerning unbundling and other matters.  It suggests that these points are irrelevant.  It emphasizes the Merger Settlement.  It also asks that the complaint be dismissed “with prejudice.”


OCA, in its Reply Brief, addresses paragraph 38(b), Green Mountain’s use of shopping statistics and POLR service.  It suggests that Green Mountain seeks to expand this proceeding into one about post-transition matters.  It then, at pages 1-2, states its position, as follows:

    “As the OCA set forth in its Main Brief, however, the issue presented in this proceeding is a narrow one – whether PECO’s tariff filing was permitted by the Merger Settlement, whether it is consistent with the Merger Settlement through the Wind Energy Service Rider is expressly prohibited by the Electric Choice Act.  This proceeding is not, and should not be, about the structure of post-transition provider of last resort (POLR) service and should not be used as a forum to revisit issues regarding the structure of the retail competitive markets in Pennsylvania.  The Commission must not let Green Mountain convert this proceeding into something that it is not, and it should not prejudge issues of such extraordinary public importance for Pennsylvania as the structure of provider of last resort service through this limited proceeding, that was to be conducted on an expedited, 120 day time frame.

     “The Commission should also reject Green Mountain’s attempts to turn this proceeding into one about the operation of Pennsylvania’s retail competitive markets.  Green Mountain’s Brief is filled with dire predictions about the competitive markets in Pennsylvania that have no basis in fact.  Green Mountain argues that this tariff offering will “spell the end” of renewable energy generation competition in PECO’s service territory and Pennsylvania.  Green Mountain M.B. at 12-13.  Green Mountain also claims that approval of this tariff will be an “admission” by the Commission that wind generation can only succeed in Pennsylvania if sold by an Electric Distribution Company (EDC).  Green Mountain M.B. at 11.  Finally, Green Mountain claims that approval of the tariff is an “admission” that the Commission does not trust or believe that competition works.   Green Mountain M.B. at 11.  Such hyperbole has no place in this proceeding.  PECO’s filing of this tariff was made in compliance with a specific provision of a settlement that the Commission found would bring substantial benefits to Pennsylvania, including further promotion of competition.  The Commission’s approval of this tariff is nothing more than approval of the implementation of the Merger Settlement in a manner clearly contemplated by the Settlement.  Reading anything more into the Commission’s action in this proceeding is wholly improper and unfounded.”


OCA asserts that the PECO filing is not legally prohibited by Chapter 28 and should be allowed to proceed.  It asserts that the Commission should not disturb the Merger Settlement, which involved a balancing of various interests and considerations, and should give the parties to that agreement the benefit of this particular element of the bargain.  It closes with reference to pages 11-14 of its Main Brief and the admonition that this proceeding should not be a substitute for the important stakeholder working group discussions which are just now commencing.


Mr. Epstein, in his Reply Brief, deals with Green Mountain history, the PECO filing as authorized by the Merger Settlement, paragraph 38(b) and competitive considerations.  He also raises “due process” concerns and suggests that these major matters be considered by the working group.  
Discussion

I generally agree with Green Mountain that there are serious problems, relating to monopoly and competition, with the PECO proposal.  However, I take a somewhat different overall view of the matter, which I will proceed to explain.  Moreover, I think that the parties are discussing two different situations.  PECO stresses the here and now of its wind power program with CEI. Green Mountain is discussing concerns relating to monopoly and competition which are very important but which, for purposes of this filing, should be considered along with other concerns, especially the development of wind power.  
As I mentioned to the parties, I view this proceeding as an isolated storm which is traveling ahead of the main weather front.  Moreover, I agree with the basic OCA position (as I understand it) that we should not let this Green Mountain complaint spoil the orderly development of policy in connection with the POLR collaborative.  Following that idea, I will proceed to offer some thoughts about how we handle competition, along with a decision on this complaint.  I agree with OCA that we should not, with this proceeding, seek to replace other methods of developing policy.  I will, however, contribute some general thoughts concerning the related matters of how to dispose of this complaint (if the Commission reaches an alternative outcome) and, more generally, how the Commission might proceed in this area.  I also do this to avoid misinterpretation of my use, as described below, of the “rule of reason” approach to dispose of this complaint.  

I agree, as a matter of general policy, with Commissioner Fitzpatrick’s observation, in his dissenting statement, that promotion of wind power is a laudable goal but that our primary focus should on the development of electricity competition in Pennsylvania, pursuant to Chapter 28.  However, I add the thought that we are still in a transition period.  A particular response might be appropriate now, concerning this particular matter, but inappropriate in a few months or years.  Because of this dynamic situation, I decline to accept the PECO/CEI suggestion (reply brief, page 15) that this complaint be dismissed “with prejudice”.  Conditions and policies will be changing and the issues raised here might benefit from another examination, and perhaps another result, in the future.  


While I was thinking about this case, my very first OALJ assignment came to mind.  That assignment was Petition of Lukens Steel Company, a division of Lukens, Inc., for an order declaring the acquisition of certain property of Pennsylvania Power & Light Company for the purpose of taking delivery of Pennsylvania Power & Light  service to be in the public interest, P-810310. My decision is dated June 8, 1983.  Lukens was a PECO customer but PP&L had lower rates. Lukens wanted to use an old PP&L right-of-way to reach a point of delivery in PP&L territory, so that it could leave PECO and become a PP&L customer.  There were many issues and considerations in that proceeding, including issues relating to monopoly and competition.  There was also much discovery activity.  We held several days of hearings.  I agreed with Lukens that it should be allowed to try to reach PP&L service.  As I recall, the Commission agreed with PECO and the courts affirmed the Commission.  Several experts offered testimony. We got into various “steel” issues, relating to the Lukens plant, into PJM power pool matters and into antitrust concepts. Two of these concepts are the commonly discussed “rule of reason” approach and the commonly used “per se” rule.
At page 54 of the Lukens decision, I describe the “per se” rule with the following reference:

 “. . . This principle of per se unreasonableness not only makes the type of restraints which are proscribed by the Sherman Act more certain to the benefit of everyone concerned, but it also avoids the necessity for an incredibly complicated and prolonged economic investigation into the entire history of the industry involved, as well as related industries, in an effort to determine at large whether a particular restraint has been unreasonable—an inquiry so often wholly fruitless when undertaken.”
Northern Pacific Railroad Co. v. United States 356 U.S. 1, 5 (1958), quoted at National Constructors v. National Elec. Contractors 498 F. Supp. 510, 537 (D. Md., l980).”
The “rule of reason” approach to antitrust cases is closely associated with a U.S. Supreme Court decision in 1911, concerning Standard Oil of New Jersey.  The basic idea is, as the name implies, that the court approach the matter on a case-by-case basis and consider all circumstances.  This made for huge and difficult cases.  The “per se” approach emerged as an escape from the difficulties and uncertainties of the “rule of reason” approach.  I will not go further into the great body of case law concerning this subject.  However, some reference to ideas, relating more to economics than to law, might be helpful.  A pertinent statement concerning certainty by William Howard Taft, which was made in 1922 when he was Chief Justice of the U. S. Supreme Court, follows:    
   “It is important, of course, that controversies be settled right, but there are many civil questions which arise between individuals in which it is not so important the controversy be settled one way or another as that it be settled.  Of course a settlement of a controversy on a fundamentally wrong principle of law is greatly to be deplored, but there must of necessity be many rules governing the relations between members of the same society that are more important in that their establishment creates a known rule of action than that they proceed on one principle or another.  Delay works always for the man with the longest purse.”
The reason for this digression into antitrust law is my conclusion that, even though the Commission might best proceed with Chapter 28 on essentially a “per se” basis, this particular PECO filing should be allowed something like a “rule of reason” analysis.  This filing does clearly arise out of the merger settlement.  As was indicated in the briefs, it is somewhat like a compliance filing.  PECO and others have spent much time, attention and money on the project. Electric competition is still in the transition phase, so that we can afford (and explain) some temporary relaxation.  Moreover, the development of wind power deserves continuing Commission  support.
Under the circumstances presented here, I hesitate in developing additional arguments or thoughts which are not necessary to support my result.  However I will briefly develop three ideas.  The first idea is that the Commission can modify settlements, either within the scope of the settlement proceeding or later.  See, especially, §508 of the Public Utility Code, 66 Pa. C.S. section 508.  The main concern with later modification is notice and, more generally, due process.  I add the observation that interpretation is not modification. The second idea is that the Commission should give some attention to how it wants to interpret settlements which have been explicitly approved by the Commission. They can be viewed as contracts or as Commission decisions.  The rules of statutory construction might also be useful.  Perhaps the Commission order is more important than the agreement of the parties.  The third idea is that the Commission might adopt a rule about Commission modification of settlements, like the rule concerning Motor Carrier application cases, at 52 Pa. Code §5.235.  This provides that the parties are bound but the Commission may modify the result without remanding. This provision has been tested in court and accepted. The major concern I see with this 5.235 approach would be that it might discourage settlements too much.
  In deciding how to write this decision, I checked on some relatively current economics books.  I settled on the book, Free to Choose, by Milton & Rose Friedman (1979), as a good example.  This book includes a chapter entitled, “Who Protects the Consumer?” which starts with a quote from The Wealth of Nations, by Adam Smith (1776).  The chapter also discusses such matters as the history of the Interstate Commerce Commission and rail/truck competition. Just before the conclusion, at page 226, the following advice is provided:

    “The great danger to the consumer is monopoly—whether private or governmental.  His most effective protection is free competition at home and free trade throughout the world.  The consumer is protected from being exploited by one seller by the existence of another seller from whom he can buy and who is eager to sell to him.  Alternative sources of supply protect the consumer far more effectively than all the Ralph Naders of the world.”


For our purposes, “Public Utility Commissions” could be substituted for “Ralph Naders.”  The Friedman quote of Adam Smith is not useful to this discussion but two others are quite instructive:
(1)
“People of the same trade seldom meet together, even for merriment and diversion, but the conversation ends in a conspiracy against the public, or in some contrivance to raise prices.”
(2)
“Monopoly, besides, is a great enemy to good management, which can never be universally established but in consequence of that free and universal competition which forces everybody to have recourse to it for the sake of self-defense.”

Adam Smith, An Inquiry Into the Nature and Causes of the Wealth of Nations, Vol. One, Book One, Chapter 10, Part 2 and Chapter 11, Part 1 (1776).
Electric competition in Pennsylvania is governed mainly by Chapter 28. However, utilities like PECO continue to be subject to the entire Public Utility Code.  Provisions at §§508, 1501 and 1502 are especially important here.  Section 508 contributes Commission power to modify contracts, after reasonable notice (perhaps Pa. Bulletin notice) and hearing.  Section 1501 provides that utility service shall be in conformity with Commission regulations and orders. Section 1502 serves to prevent discrimination.  I would use these powers to keep the monopoly functions strictly separated from the competitive functions, after we have completed the transition from a monopoly model to competition.  However, this case is presented now, while we are still in the transition period.

I do not agree with the statement about PECO contained in the quote I provide above, from pages 9-10 of the PECO/CEI Reply Brief.  We are not primarily concerned with natural size, scope and efficiency.  We are dealing with legislated monopoly power and with the associated advantages and opportunities for abuses, such as harmful discrimination.  Moreover, we are not dealing with a matter like the rail-barge problem, where regulated rates can be varied to meet limited and circumscribed conditions of competition.  We are dealing with the central antitrust concern about potential abuse of monopoly power.  The Commission should take complaints like this one very seriously, both now and after we have gotten more completely into the new system established by Chapter 28.  That said (to provide a limitation on the usefulness of this result as guidance or precedent), I must offer a decision in this proceeding, as it stands now.     
Conclusion

I suggest that, in this sort of situation, the Commission can (subject to established precedent) do just about what it wants to do.  I do not see how paragraph 38(b) requires that PECO itself provide the “wind power” service.  On the other hand, I do not find any explicit prohibition either.  Quite to the contrary, I find ample Commission power and responsibility to decide how this new system will be put together and how it will work.
PECO has put a lot of time, effort and money into this wind power proposal and should be allowed to see the matter through, if not to the end at least until this wind power offering by PECO, in connection with CEI, have been given a fair trial.  I suggest, however, that this program be monitored and be terminated if it works out badly, with respect to Chapter 28.


I conclude that the Commission Order of January 24, 2002, concerning this matter, be left undisturbed.  This leaves PECO free to put Supplement No. 34 to Tariff Electric – PA P.U.C. No. 3 into effect.  


THEREFORE, IT IS ORDERED:



1. That the complaint which is now designated as Green Mountain Energy Company v. PECO Energy Company and Community Energy, Inc. , and which is docketed at R-00016938C0001, be dismissed, without prejudice.


2.  That Supplement No. 34 to Tariff Electric – PA P.U.C. No. 3 is hereby allowed to become effective, upon issuance of the final Commission order.



3. That this proceeding be marked closed. 
Date:  April 3, 2003                                             
                                                                              ___________________







Robert A. Christianson






Chief Administrative Law Judge
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