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History of the Proceedings


On November 22, 2002, Robert Palmer filed a complaint against the York Water Company.  In his complaint, Mr. Palmer alleged that he and his wife purchased their home at 137 Ridgeview Road on March 31, 2001.  He further alleged that prior to buying a home they asked the township if there had been any plans to extend public sewer or water service into the area.  He alleged that the township told him that there were no such plans.  Mr. Palmer further alleged that if there were plans to extend public water service, it would have influenced their decision to buy the home.  



Mr. Palmer further alleged that they began to have trouble with their well water supply in the summer of 2001 due to the drought.  He alleged that in February 2002, they again called the township to see if there were any plans to extend public water into their neighborhood. Mr. Palmer alleged that they again were told that there were no such plans.  Based on that response, they drilled a new well at the cost of approximately $3,500.  



Mr. Palmer alleged that shortly after having their new well drilled, they were asked to sign a petition that sought to have York extend its lines into their neighborhood.  Mr. Palmer alleged that he refused to sign.  Mr. Palmer further alleged that the township later held a series of meetings with York about the possibility of extending water lines into his neighborhood.  Mr. Palmer further alleged that York told the township that it would only extend its lines if the township adopted an ordinance requiring all residents to connect to the public water system.  Mr. Palmer further alleged that on November 11, 2002, the township adopted an ordinance requiring all persons in his neighborhood to connect to the public water supply.  Mr. Palmer disagrees with the requirement of the ordinance that he connect to the York water system. Based on these allegations, Mr. Palmer requested that the Commission "force the water company not to require that everyone must hook up to their lines."


The complaint was served on York, and York filed an answer to the complaint and a motion to dismiss the complaint.  In its answer, York admitted or denied the various allegations in the complaint.  York averred that the township's ordinance requiring customers to hook up to the new water mains is neither improper nor illegal.  York averred that the ordinance is necessary because York will bear the initial investment of extending its water mains into this area of the township.  York further averred that in most instances, and in accordance with its tariff and Commission regulations, before York agrees to extend its water lines, York requires that potential customers, or the affected township, pay a customer advance for the cost of the new lines, subject to refund for actual new customer connections.  York further averred that due to the density of the existing population of this area, York offered to forego any requirement for the payment of a customer advance or payment of the cost of the main extension itself, if the township passed an ordinance requiring landowners abutting the main extension to take water service from York.  York further averred that this approach can be offered only where York has a reasonable assurance that a sufficient number of new customers will be connected to the main extension.  York further averred that the township decided to adopt an ordinance requiring abutting landowners to take water service from York, and the township requested that York make the requested extension.  


In its motion to dismiss, York averred that the ordinance of which Mr. Palmer complains requires no action on the part of York.  York also averred that it has no enforcement power with respect to the ordinance, but that the ordinance is enforced by the township.  York argued that Mr. Palmer's complaint lies with the ordinance and not with utility matters regulated by the Commission.  York further averred that the Legislature has delegated the power to adopt ordinances to local governing bodies pursuant to the Municipalities Planning Code, 53 P.S. §§ 10101, et seq.  York averred that the Legislature has not delegated any such power to the Commission.  York further averred that the Public Utility Code, 66 Pa. C.S. §§101, et seq., does not give the Commission the authority to adopt or enforce township ordinances, or the power to order a utility to disregard a township ordinance that is directed to township residents and not toward the utility.  For these reasons, York requests that the Commission dismiss this complaint without hearing for lack of jurisdiction.  Attached to York's motion is a copy of the ordinance in question.


York's answer and motion are accompanied by certificates of service stating that they were served on Mr. Palmer by first-class mail on December 31, 2002.  To date, more than 30 days later, neither the Commission's Document Folder for this case nor the Commission's computerized docket entry system contains any evidence of an answer having been filed to the motion.  Accordingly, it is ripe for decision.

Discussion


York's motion is well taken.  The Commission's authority to hear and decide complaints is governed by Section 701 of the Public Utility Code, 66 Pa. C.S. §701, which provides, in pertinent part, as follows:

The commission, or any person, corporation, or municipal corporation having an interest in the subject matter, or any public utility concerned, may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.  (Emphasis supplied.)

Section 701 of the Code gives the Commission legal authority to hear complaints that a public utility violated a law that the Commission has jurisdiction to administer or a regulation or order of the Commission.  Mr. Palmer's complaint here lies not against York but against the township ordinance.  The Commission has no power to order York to ignore the ordinance.  



Mr. Palmer also seems to imply that York wrongfully induced the township to adopt the ordinance.  To that complaint there are two answers.  First, York does not appear to have "lobbied" for the ordinance.  It appears that York merely stated its requirements for the extension of service: that the township either pay up front for the main extension, or that it require all who could be served by it to connect to it.  It appears that the township chose the latter course.  (Had York in fact "lobbied" for the ordinance, nothing in the Public Utility Code precludes a regulated utility from exercising its Constitutional right to engage in political discourse with government officials.)  


Second, a review of the applicable law shows that the township was well within its authority to adopt the ordinance in question.  According to the ordinance, Mr. Palmer's township is a second class township.  A second class township is explicitly authorized to contract with a private water company for the provision of water service, and to provide the manner by which the cost will be paid by the consumers, 53 P. S. §67601.  A second class township also is explicitly authorized to adopt a mandatory connection ordinance in such cases.  53 P.S. § 67603.  In Citizens for Personal Water Rights v. Borough of Hughsville,  815 A. 2d 15 (Cmwlth Ct. 2002), the Commonwealth Court upheld an ordinance similar to the one at issue here.  It cannot be a violation of the Public Utility Code for York to urge the township to adopt an ordinance that the township is legally authorized to adopt.



The Public Utility Code further provides that if the Commission determines from consideration of the complaint and answer, or otherwise, that reasonable grounds exist for investigating the complaint, the Commission must hold a hearing.  66 Pa. C.S. §703(a).  The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa. C.S. §703(b).  A hearing is necessary only to decide disputed questions of fact, and not to determine issues of law, policy or discretion.  Lehigh Valley Power Committee v. Pa. Public Utility Comm., 128 Pa. Commonwealth Ct. 259, 563 A.2d 548 (1989); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 128 Pa. Commonwealth Ct. 276, 563 A.2d 557 (1989); SME Bessemer Cement, Inc. v. Pa. Public Utility Comm., 116 Pa. Commonwealth Ct. 13, 540 A.2d 1006 (1988); White Oak Borough Authority v. Pa. Public Utility Comm., 175 Pa. Superior Ct. 114, 103 A.2d 502 (1954).  There are no factual issues here that would require a hearing.  The only issues are issues of law and the law clearly favors York.  Accordingly, this case should be dismissed without hearing.
Order


THEREFORE, IT IS ORDERED:



That the complaint of  Robert Palmer v. The York Water Company at Docket No. C-20028982 is dismissed with prejudice.
Date:  March 17, 2003


___________________________







Michael C. Schnierle







Administrative Law Judge

- 5 -


