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This Initial Decision dismisses the complaint of Mary Ellen Campbell (Ms. Campbell) against PPL Electric Utilities Corp. (PPL) for the failure to satisfy the burden of proof.

History of the Proceeding


On March 29, 2002, Ms. Campbell filed a formal complaint against PPL alleging a billing dispute and requesting a reduction in the bills for a six-month period.  On April 22, 2002, PPL filed a Conditional Answer and Preliminary Motion.  The Chief Administrative Law Judge issued an Interim Order Setting Settlement Conference on April 29, 2002.  Upon notification from PPL that the parties were unable to settle this dispute, the Commission, by notice dated July 3, 2002, scheduled this case for hearing on August 21, 2002 at 10:00 a.m., in Harrisburg, PA, before Administrative Law Judge Herbert S. Cohen
.


Ms. Campbell appeared at the hearing without counsel, testified in support of her complaint and submitted 19 exhibits, which were admitted into the record.  PPL, represented by counsel, presented the testimony of three witnesses and submitted seven exhibits, which were admitted into the record.  Subsequent to the hearing, PPL filed proposed findings of fact, discussion and conclusions of law.  The record was closed by Order issued December 17, 2002.
Findings of Fact


1.
The Complainant is Mary Ellen Campbell, whose address is 338 Juniata Parkway East, Newport, PA (Tr. 7).


2.
The Respondent is PPL Electric Utilities Corp., a public electric utility having its offices in Allentown, PA.



3.
The property which is the subject of this billing dispute proceeding is 336 Juniata Parkway East, and has been owned by Ms. Campbell since it was transferred to her by her mother on July 9, 1990, as recorded by the Perry County Recorder of Deeds in Deed Book 0582, Page 276 (Tr. 8).



4.
The structure at 336 Juniata Parkway East is a 750 square foot, one-story home with a living room, dining room, kitchen area, two bedrooms, and a bathroom.  The electric consuming appliances at this property, during the period in dispute are:  (A) electric baseboard heaters in each room, but one of the bedroom baseboard heaters and the bathroom baseboard heater were not functioning; (B) an electric hot water heater; and (C) an outside “dusk to dawn” lamp on a pole.  The exterior lamp and the water heater were both in use after the property became vacant (Tr. 9, 12, 16-18, 23).



5.
Ms. Campbell rented the property at 336 Juniata Parkway East to a tenant who vacated that property in late September of 2001.  When the tenant vacated the property, he took the other electrical appliances, which belonged to the tenant, with him.  The property remained vacant until approximately July of 2002 (Tr. 9-10, 13, 16, 33; Comp. Ex. 3, at 4).



6.
Ms. Campbell testified that after the tenant left 336 Juniata Parkway East, she set the thermostat to 35-40 degrees to keep the pipes from freezing, and locked the property.  Approximately every two to three weeks Ms. Campbell would enter 336 Juniata Parkway East to check on the property.  In doing so, she would turn a light on for about two minutes or so (Tr. 9).


7.
Ms. Campbell does not know the age of the structure at 336 Juniata Parkway East.  She testified that the structure is insulated, but is uncertain if there is insulation under the floor of the structure.  She also testified that it had old windows (Tr. 10, 12).



8.
Ms. Campbell believes that the electric bills received for 336 Juniata Parkway East, during the period of time that it was vacant, were excessive, and she made several telephone calls to PPL to complain about the amount of the bills and to request that the electric meter be tested (Tr. 11).



9.
Ms. Campbell is disputing the electric bills for service to 336 Juniata Parkway East from November 2001 through March 2002 (Tr. 24-27).



10.
Ms. Campbell concedes that PPL explained to her that the property at 336 Juniata Parkway East had the potential to consume the amount of electricity for which she was billed.  She objects to any consideration of the “potential” for energy use (Tr. 11, 28; Comp. Ex. 3, at 2).



11.
According to Ms. Campbell, the weather temperatures were higher than the inside thermostat setting she had for 336 Juniata Parkway East, and, thus she believes that the heat would not have been coming on in that property (Tr. 12, 25).


12.
Ms. Campbell did not know whether each of the baseboard heaters had its own thermostat settings of “low, medium and high”.  She testified that she believed the heaters were all controlled by the main thermostat.  She conceded that she did not know what the temperature settings of the baseboard heaters were as she was not living at 336 Juniata Parkway East (Tr. 25-26).



13.
Ms. Campbell acknowledged that the electric bills for 336 Juniata Parkway East declined after the end of the 2001-2002 heating season (Tr. 27).


14.
Ms. Campbell was present on May 23, 2002 when personnel from PPL arrived at 336 Juniata Parkway East and, among other things, performed a test of the electric meter at that property.  She acknowledge that while she doesn’t understand how PPL’s test equipment worked, and the technician was unable to explain its workings, the test indicated that the electric meter registered 100.23% (Tr. 28-31).



15.
Ms. Campbell also acknowledged that she had been informed by PPL personnel from her initial high bill complaint in December of 2001, that PPL would send someone out to 336 Juniata Parkway East and test the meter at no charge to her, and that if she wanted the meter removed for a test, the fee for that would be $20.00.  However, she does not believe that she should have to pay to have PPL test its own meter (Tr. 31-32).



16.
On May 23, 2002, a PPL service technician went to 336 Juniata Parkway East in response to a high bill complaint.  Ms. Campbell was present during this visit (Tr. 40).



17.
The technician entered the house and noted the number of rooms and the number and size of the electric baseboard heaters.  He observed two six-foot heaters, one three-foot heater, and two four-foot heaters.  The two four-foot heaters were not working. (Tr. 42).



18.
At the time of this visit, a test was performed on the electric meter for 336 Juniata Parkway East.  In performing the test, the house main breaker is turned off.  Then the meter is removed and the testing equipment is plugged into the meter socket and the meter then plugged into the test equipment.  A hand held computer is then plugged into the base of the test equipment, which records the test.  The meter is then run for 10 revolutions and a reading is taken, which appears on the screen as a percentage (Tr. 43).



19.
The result of the May 23, 2002 meter test at 336 Juniata Parkway East was that the meter was registering at 100.23%, which is within the range of accuracy (Tr. 43).


20.
In addition to the meter test, the technician prepared a cost estimate of potential domestic electric usage.  The domestic usage calculation only considered the hot water tank, which the technician testified Ms. Campbell told him was turned on.  The calculation did not consider the exterior light.  Had the light been included in the calculation the result would have been higher (Tr. 43-45; PPL Ex. 1).



21.
The calculated domestic usage for a 30-day period at 336 Juniata Parkway East was 175 Kwh and 367 Kwh for the period November 30, 2001 through January 31, 2002 (Tr. 45).



22.
The technician also calculated the potential heating electric usage for 336 Juniata Parkway East.  In making this calculation, he only considered the one three-foot and two six-foot electric baseboard heaters, because they were the only ones working in the house.  Using a voltage tester, he verified Ms. Campbell’s statement to him that the two four-foot heaters were not working (Tr. 45-46).



23.
Upon verifying that two of the five electric baseboard heaters were not operating, the technician told Ms. Campbell that this would cause the other three functioning heaters to “work more or harder to heat the house to a general temperature” (Tr. 46).



24.
The technician could not recall if there was one main thermostat or if each baseboard heater had its own thermostat.  However, he could recall that the thermostat(s) did not have settings for degrees. Rather, they were marked for low, medium and high (Tr. 46-47).



25.
According to the technician, Ms. Campbell stated to him that she kept the heat set for about 68 to 70 degrees (Tr. 47).



26.
The calculation of the potential heating usage develops a heating factor based on the temperature in the house, the age of the structure and the type of heating system.  The technician estimated the age of the house at 336 Juniata Parkway East to be more than 20 years old.  This resulted in a heating factor of .001659.  The technician also considered the heating temperature told to him by Ms. Campbell of about 68-70, and that there were 1,657 heating degree days between November 30, 2001 and January 31, 2002 (Tr. 47-51; PPL Ex. 2).


27.
For the period between November 30, 2001 and January 31, 2002, the technician calculated the potential electric heating usage to be 2,062 Kwh (Tr. 51; PPL Ex. 2).



28.
The total potential electric usage, both domestic and heating, for the 63- day period between November 30, 2001 and January 31, 2002, for 336 Juniata Parkway East was calculated to be 2,429 Kwh.  This indicates a potential average daily Kwh usage of approximately 38.6, and a 30-day monthly potential average electric usage of 1,158 (Tr. 51-52; PPL Ex. 3).



29.
For the 33-day period ended January 2, 2002, Ms. Campbell was billed for 1,054 Kwh of electric usage at 336 Juniata Parkway East, and for the 29-day period ended January 31, 2002, she was billed for 1,090 Kwh of electric usage at that address.  For each of these months Ms. Campbell was billed for amounts of electric usage that were less than the potential for electric usage at 336 Juniata Parkway East (Tr. 52-54; PPL Ex. 3).


30.
The technician testified that during his May 23, 2002 visit to 336 Juniata Parkway East, Ms. Campbell told him that she had kept the heat on to keep the pipes from freezing (Tr. 63).



31.
As of August 1, 2002, the balance on the account for electric service to 336 Juniata Parkway East was $337.88, and did not include the bill of $12.80 that was not due until August 2, 2002 (Tr. 64).



32.
On December 5, 2001, when Ms. Campbell first contacted PPL to complain about the November 2001 electric bill for 336 Juniata Parkway East, a cost estimate was prepared to try to explain to Ms. Campbell what the possible source of the electric usage might be (Tr. 66).


33.
This cost estimate considered the electric usage for the hot water heater, the electric baseboard heat, where the average temperature in the house was between 55 and 67, and some lighting, but did not consider the exterior dusk to dawn lamp (Tr. 66-67; PPL Ex. 4).



34.
This December 5, 2001 cost estimate indicate a potential domestic electric usage of 235 Kwh and a potential heating electric usage of 648 Kwh (Tr. 67-68; PPL Ex. 4).


35.
For the period ended November 30, 2001, Ms. Campbell had been billed based on 439 Kwh of electric usage at 336 Juniata Parkway East, which was less than the total potential for electric usage at that property (Tr. 69).



36.
Under PPL’s tariff, when the amount of actual electric usage for which customer has been billed is less than the customer’s potential for electric usage, PPL will remove the customer’s electric meter for testing upon the payment of a $20.00 fee by the customer.  If the meter test proves that the meter is defective, the $20.00 fee is refunded to the customer, along with any rebilling that would be necessary because of the defective meter (Tr. 69-70).



37.
PPL does not charge a customer for a meter test performed at the customer’s home (Tr. 71).



38.
The billings by PPL to the tenant who occupied 336 Juniata Parkway East show that for the billing period ended January 3, 2001, the tenant had been billed for 2,055 Kwh of electric usage and for the billing period ended February 1, 2001, the tenant had been billed for 1,806 (Tr. 72-73; PPL Ex. 6).



39.
If the exterior dusk to dawn lamp, which had not been included in any calculation of the potential for electric usage at 336 Juniata Parkway East were to be included in determining the monthly potential for electric usage, the total potential would increase by about 70 Kwh (Tr. 78).



40.
Between September of 1995 and December of 1996, Ms. Campbell resided at 336 Juniata Parkway East, the property which is the subject of this dispute (Tr. 79-80).


41.
For the billing period ended January 31, 1996, Ms. Campbell was billed for 2, 092 of Kwh usage (Tr. 80-81; PPL Ex. 7).



42.
The billing histories for 336 Juniata Parkway East show higher electric usage during cold winter months (Tr. 81; PPL Exs. 3, 6-7).



43.
Because Ms. Campbell did not reside in the house at 336 Juniata Parkway East during the disputed period between November of 2001 and March of 2002, she does not know how often the electric baseboard heating units were operating.  She did keep the interior doors, including the doors to the two rooms that had non-functioning heating units, open (Tr. 112).


44.
Ms. Campbell acknowledged that by having the doors open to the two rooms with non-functioning electric baseboard heating units, that the heating units in the other rooms would have to operate more often in order to keep the entire house heated at the level she had set (Tr. 113-114).



45.
Prior to its conversion into a house, the structure at 336 Juniata Parkway East had been a garage.  The two non-functioning electric baseboard heating units have never been connected to the electrical system for the house (Tr. 114, 115-116).

Discussion
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging that the property at 336 Juniata Parkway East could not have used the amount of electricity for which she had been billed between November of 2001 and March of 2002, and requesting an adjustment to her electric service account, it is clear that Ms. Campbell is the party seeking affirmative relief from the Commission and, therefore, has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).

In cases involving allegations that the bills for utility service are too high, the Commission has held that a customer establishes a prima facie case, sufficient to initially satisfy the burden of proof, upon the presentation of evidence establishing that:  (1) the number of occupants in the household has not changed; (2) the customer has a low potential for energy use; and (3) the customer’s billing history shows no previous abnormalities.  See, Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).  Upon the presentation by a customer of evidence tending to establish a prima facie case, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the utility.  However, evidence of meter accuracy, in and of itself, is not sufficient to rebut the prima facie case of the customer.  While the burden of persuasion may shift during a proceeding, the burden of proof never shifts.  It always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron, supra., and Replogle, supra...  In determining a customer’s potential for energy usage, all energy consuming appliances in a customer’s residence are to be considered in determining the potential for energy use, even though a customer testifies that some of the appliances are not used or only used sparingly.  Riffe and Byrne v. Duquesne Light Company, Docket No. F‑8846680 entered April 19, 1989.

The record in this case readily establishes that for the disputed period between November of 2001 and March of 2002, Ms. Campbell has presented evidence, corroborated by that of PPL, that the property was and remained vacant.  Accordingly, it can be concluded that the first of the Waldron criteria, no change in the number of occupants, has been satisfied.

However, the second of the Waldron criteria, a low potential for energy use, has not been satisfied.  I understand that Ms. Campbell objects to a determination concerning the accuracy of the electric bills for 336 Juniata Parkway East based on the “potential” for electric usage at that property.  However, that is the standard to be applied in high energy bill complaint proceedings which has been established by the Commission and accepted by the Pennsylvania Supreme and Commonwealth Courts.  Burleson v. PA PUC, 461 A.2d 1234 (Pa. 1983); Milkie, supra., and Waldron, supra. 
 The evidence in this record readily establishes that the vacant property at 336 Juniata Parkway East had the potential to use an average of 1,158 Kwh per 30-day month, during the winter heating season (Tr. 43-52; PPL Exs. 1-2).  In determining the potential for electric usage at this property, PPL properly excluded the two non-functioning electric baseboard heaters, as those units had never been connected to the electrical system for the house.  For the billing period ended January 2, 2002, Ms. Campbell was billed on the basis of 1,054 Kwh of electric usage, and for the period ended January 31, 2002, she was billed on the basis of 1,090 Kwh of electric usage (Tr. 52-54; PPL Exs. 1-2).  Thus, she was being billed for less electric usage than the property had the potential to use.
The record in this case also established that the electrical usage for which Ms. Campbell was billed during the disputed period when 336 Juniata Parkway East was vacant, is consistent with the seasonal billing fluctuation of prior billing histories.  For the comparable billing period ended January 3, 2001, when the property was occupied by Ms. Campbell’s tenant, the tenant had been billed for 2,055 Kwh of usage, and for the billing period ended February 1, 2001, the tenant had been billed for 1,806 Kwh of usage (Tr. 72-73; PPL Ex. 6).  For the comparable billing period ended January 31, 1996 when Ms. Campbell resided at 336 Juniata Parkway East with her daughter, the electric bill reflected 2,092 Kwh of usage (Tr. 80-81; PPL Ex. 7).  In my opinion, the lower electrical consumption used to prepare the billings for the periods ended January 3, 2002 and January 31, 2002, properly reflect the reduced usage, in comparison to prior comparable billing periods, resulting from the property being vacant.
Ms. Campbell asserts that because the house was vacant, she only kept the heat on to keep the pipes from freezing and that the thermostat was set between 35 and 40 degrees.  Aside from an occasional visit to the property to check on it, when some lights might have been turned on, the only other electrical appliances in the house were the baseboard electrical heating units in each room, and one exterior dusk to dawn lamp.  She references climatology data for the months of November 2001; December 2001; January 2002; and February 2002 (Comp. Exs. 13-16) to support her contention that because the average daily temperatures in those months was higher than the thermostat settings, the heat would not have come on.  In this regard, she specifically references the average daily temperature in December of 2001 being 39.8 and in January of 2002 being 35.2 (Tr. 25).  
In calculating energy usage during the winter heating season, I believe the more relevant factor to consider is heating degree days, rather than average daily temperature.  In this regard, the record establishes that between November 30, 2001, and January 31, 2002, there were 1,657 heating degree days.  Further, there is no basis on this record to support a conclusion that an outdoor air temperature at or above an interior thermostat setting means that the interior temperature is also above the thermostat setting and, thus, keep a heating unit from operating as asserted by Ms. Campbell.
Ms. Campbell admitted that she did not live at 336 Juniata Parkway East and did not know how frequently the electric baseboard heaters were in operation.  Rather she made periodic or sporadic visits to that house to check on it (Tr. 9, 109).  She did acknowledge that because all the interior doors of the house were kept open, including the doors to the two rooms with non-functioning heaters, the three operating electric baseboard heaters would have operated more often to heat the entire house to the temperature setting she had selected (Tr. 114-116).  

The last of the Waldron criteria is that there be no abnormality in prior billing periods.  It is clear on this record that the electric usage complained of is less than the electric usage during periods of time when 336 Juniata Parkway East was occupied.  However, since it is unknown if there had been prior comparable periods when the property was also vacant, and what the electrical usage was during any such periods, it cannot be determined whether the bills Ms. Campbell complains of might be abnormal in relation to any past bills when the property might have been vacant.
Conclusions of Law
1.
The parties to and subject matter of this high billing dispute complaint proceeding are properly before the Commission.

2.
Ms. Campbell, as the party seeking affirmative relief from the Commission, has the burden of proof.

3.
Ms. Campbell has failed to satisfy the burden of proving that the electric bills she received for 336 Juniata Parkway East, between November of 2001 through March of 2002 were inaccurate.

4.
The complaint should be dismissed for the failure to satisfy the burden of proof.

ORDER
In consideration of the foregoing, IT IS ORDERED THAT:  The complaint of Mary Ellen Campbell against PPL Electric Utilities Corp., at Docket No. C-20027281 is dismissed for the failure to satisfy the burden of proof.

Dated:  March 14, 2003
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Administrative Law Judge




� 	Upon Judge Cohen’s retirement, this matter was assigned to me for the preparation and issuance of the Initial Decision.
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