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HISTORY OF THE PROCEEDING



On June 27, 2001, Nancy Manes, (“Manes” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging the following:  that the trees bordering her property were trimmed on one side to prevent interference with the Respondent’s utility lines; that she was not given any options before the trees were trimmed; and that the trees have begun to lean because they are bald on one side.  The Complainant requested that the trees be removed.



The Respondent, through its counsel, filed an answer on July 19, 2001.  In the answer, the Respondent admitted that it does not always notify customers before trees are trimmed.  The Respondent referred to the applicable tariff and noted that the tariff does not require notification prior to tree trimming.  The Respondent denied that its tree trimming contractors damaged the Complainant's trees, shrubs or plants.



A hearing was held in this matter in the Philadelphia State Office Building on November 1, 2001, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Nancy Manes, and her daughter, Christine Curry, testified in support of the complaint and sponsored three exhibits which were marked as Complainant’s Exhibits 1-3 (three pictures).  Three PECO exhibits were offered during cross-examination and marked as PECO Cross Exhibits 1-3 (three pictures).  Shari C. Gribbin, Esquire, represented the Respondent.  The Respondent presented two witnesses, Doreen Dunsavage, manager of vegetation management, and Jeffrey Watson, project leader with the vegetation management department, who testified on behalf of the Respondent and sponsored two exhibits (PECO Ex. 1 - easement; PECO Ex. 2 - five pictures identified as 2a-2e). 



The record was held open for the Complainant to submit information about the credentials of Robert O’Sullivan, landscape contractor, and James Rogan.  The Complainant proffered the written opinion of these gentlemen to support her request for removing the trees.  Ms. Gribbin objected to the documents as hearsay (Tr. 8, 83).  It was agreed that if the qualifications of Messrs. O’Sullivan and Rogan were comparable to Mr. Watson’s, a further hearing would be held to give them an opportunity to testify (Tr. 80-82).



On November 13, 2001, the Complainant submitted a document regarding the qualifications of Mr. O’Sullivan and Mr. James Rogan.  The Complainant indicated that Mr. O’Sullivan had been involved in landscaping almost all of his life and that Mr. Rogan had his own tree service business since 1988.  The Complainant asked that their recommendations be included in the decision in this matter.  By Order dated December 13, 2001, the presiding officer stated that since the Complainant failed to submit evidence to show that either Mr. O’Sullivan or Mr. Rogan has a degree in horticulture or has certifications comparable to Mr. Watson’s, a further hearing was not necessary.  The hearsay objection was sustained and the record was closed.



An initial decision was issued dismissing the complaint on the basis that the Complainant had not proved the allegations in the complaint by a preponderance of the evidence.  The Commission reviewed the decision, reversed the initial decision and remanded the matter for a further hearing.  The Commission found that the qualifications of the Complainant’s proposed expert witnesses “provide an adequate basis for finding that each of these witnesses has a ‘reasonable pretension to specialized knowledge on the subject’ of whether trees on the Complainant’s property are in such a state as to require removal.” (Order entered June 14, 2002, p. 6) 



A hearing was held in this matter in the Philadelphia State Office Building on November 8, 2002, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Nancy Manes, her son-in-law, Charles Curry, and Robert O’Sullivan testified in support of the complaint and sponsored one exhibit which was marked Complainant’s Exhibit 4R (Mr. O’ Sullivan’s recommendation, dated 10/10/01, was marked C. Ex. 4Ra and the four pictures were marked C. Ex. 4Rb through e).  Shari C. Gribbin, Esquire, represented the Respondent.  The Respondent presented one witness, Jeffrey Watson, a project leader with the vegetation management department, who testified on behalf of the Respondent. 



The record in this case consists of 159 pages of transcripted testimony and nine exhibits.

FINDINGS OF FACT



1.
The Complainant is Nancy Manes, 117 Tyson Road, Newtown Square, Pa. 19073.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
Christine Curry is Nancy Manes’ daughter (Tr. 76).



4.
Charles Curry is Christine Curry’s husband (Tr. 96).



5.
The Complainant lives in a ranch style home with about nine 50 foot Norway Spruce trees and an oak tree within 10 feet of the house (Tr. 5, 6, 69; C. Ex. 1-3; C. Ex. 4R). 



6.
Prior to July 2000, PECO notified the Complainant that her trees would be trimmed (Tr. 25, 26, 35).



7.
PECO has an easement that gives it the right to trim trees to provide clearance for the safe operation of its facilities (Tr. 41, 42; PECO Ex. 1).  



8.
On the Complainant’s property the highest wire is PECO’s primary voltage wire (a 13 KV-high voltage wire) which is about 30 feet tall, the second highest wire is a PECO secondary wire (the wire that serves the property) which is about 20 feet tall, the third facility is a cable television wire and the lowest wire is a Verizon telephone wire (Tr. 33, 60, 61, 69, 70, 146, 147; C. Ex. 3; PECO Ex. 2d).  



9.
In July 2000, PECO trimmed the Complainant’s Norway spruce trees back to the main trunk or the main upright lateral branch (Tr. 21, 30, 31, 43, 44). 



10.
In the United States, natural target pruning is a common method used to clear trees away from energized wires.  The sections of the tree near the wires are removed.  The trees are cut back to the proper lateral or the main trunk of the tree to assure that the tree can heal and become healthy.  This method was used at the Manes property (Tr. 21, 45, 143, 145, 146).



11.
After the pruning, the Complainant complained to the Respondent about the debris and the aggressive trimming (Tr. 77, 78, 97).



12.
The Respondent has a claims process to address problems with trees trimmed by or for the Respondent.  When a complaint is received, a representative from the vegetation management department goes to the site and determines whether the decline or death of the tree was caused by the Respondent’s actions (Tr. 74).



13.
Jeffrey Watson, a project leader with PECO’s vegetation management department, responded to the Complainant’s complaint by visiting the property and calling the Complainant (Tr. 37, 132).



14.
Doreen Dunsavage is PECO’s manager of the vegetation management department, the department that is responsible for keeping the aerial lines clear from trees or vegetation growth (Tr. 18, 19).  



15.
Since 1998, PECO’s vegetation management department has been trimming trees more aggressively on a four to five year cycle using consistent guidelines (Tr. 19, 20, 23-25).  



16.
Before 1998, the trimming practices were inconsistent and PECO did not trim trees in some areas for 6 to 8 years (Tr. 24).



17.
Before 1998, PECO gave some of its customers the option of having the trees trimmed or removed (Tr. 97, 126, 127, 139).



18.
PECO no longer gives the customers this option due to budgetary concerns (Tr. 139, 153).



19.
PECO removes dead trees that are going to impact high voltage lines (Tr. 152, 153).  



20.
Vegetation is one of the leading causes of outages (Tr. 20).  The goal of the PECO’s vegetation management program is to provide safe and reliable electric service to the customers (Tr. 20, 139, 140).  



21.
PECO’s guidelines for tree trimming are based on the National Electrical Safety Code, the type of tree, the voltage of the facility and the construction.  Although there are different trimming clearances for different voltages and different structures, the average clearance is between 10 and 12 feet (Tr. 21, 22, 32, 143, 145, 152).



22.
PECO trims vegetation on approximately 2,500 miles a year (Tr. 41). 



23.
Jeffrey Watson has the following credentials:  a Bachelor of Science degree in ornamental horticulture from Bronx University; he has been a certified arborist with the International Society of Aboriculture for five (5) years; and he is certified as a utility specialist which is also recognized by the International Society of Aboriculture (Tr. 39, 80, 81).



24.
To become a certified arborist, Mr. Watson was required to have more than two years experience and pass an examination (Tr. 38, 39).



25.
Mr. Watson inspected the Norway Spruce trees on the Complainant’s property in July 2000, after the tree trimming, in 2001, before the initial hearing in November 2001, at the end of July 2002 and before the initial hearing on remand in November 2002 (Tr. 42-44, 47-57, 132; C. Ex. 2, 3; PECO Ex. 2).



26.
During each visit, Mr. Watson concluded that the trees were green, healthy and posed no safety hazard.  He did not see any changes in the health of the trees between his visits in 2001 and the visits in 2002 (Tr. 43, 44, 48, 56, 57, 132-134; C. Ex. 2, C. Ex. 4Rc; PECO Ex. 2). 



27.
Robert O’Sullivan, 50 South Madison Avenue, Upper Darby, PA, is a landscape contractor that the Complainant asked to examine her trees (Tr. 7, 8, 94, 98; C. Ex. 4Ra).


28.
Mr. Sullivan has worked with trees all of his life.  He started his own landscaping business in 1986 (Tr. 99, 103). 


29.
Mr. O’Sullivan has a Bachelor of Science in Marketing (Tr. 104).


30.
Mr. O’Sullivan hires a certified arborist if he needs a certification for a job.  If he is hired to trim trees to provide clearance for utility facilities, he hires a subcontractor to trim the trees (Tr. 104, 105). 


31.
Mr. O’Sullivan inspected the Complainant’s nine Norway Spruce trees twice in 2001 and in November 2002.  He found that the trees were leaning towards the south (Tr. 98, 100, 108; C. Ex. 4Ra). 



32.
Spruce trees are evergreen trees that have a main trunk and all of the main branches emanate from the trunk (Tr. 46).



33.
The branches from the Complainant’s Norway Spruce trees were cut on the side facing the neighbor’s property.  The Complainant’s trees are continuing to grow at the top.  There are branches on both sides at the top (Tr. 119; C. Ex. 2; PECO Cross Ex. 1-3; C. Ex. 4R). 



34.
The Complainant’s trees have the potential to grow from their current height of 50 feet to 65 feet in the next twenty years (Tr. 102, 103).
DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S.§332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal’ value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



During the initial hearing, the Complainant, Nancy Manes, testified that the Respondent trimmed approximately eleven pine trees, about 35 feet tall, on her property by leaving all of the branches on one side and removing all of the branches from the other side (Tr. 5-7; C. Ex. 1, 2, 3; PECO Cross Ex. 1, 2, 3).  As a result of the pruning, she and her daughter, Christina Curry, said that the trees were leaning and that they are afraid that the trees will fall due to ice, snow and/or wind (Tr. 5, 6, 78; C. Ex. 3).  The trees are about 10 feet from Mrs. Manes’ rancher style house (Tr. 6, 7).  The trees are near the fence that separates the Complainant’s property from her neighbor’s property (Tr. 6, 7; C. Ex. 2, 3). 


Mrs. Curry testified that she was at the Complainant’s home when the tree trimming occurred (Tr. 77, 78).  The branches were cut and left to fall off (Tr. 77, 78).  The neighbors complained about the debris.  After several days, the Complainant called the Respondent to complain about the debris left after the trees were cut (Tr. 77, 78).  At the time, Mrs. Curry and the Complainant thought that the trees were unsightly (Tr. 78).  Mrs. Curry said that after the winter of 2000-2001, she noticed that the trees were leaning (Tr. 78).



During the initial hearing on remand, Charles Curry, the Complainant’s son-in-law, testified that he was concerned that the trees were going to fall when he saw them after the pruning (Tr. 97).  He encouraged the Complainant to call the Respondent to see if the trees could be removed (Tr. 97).  He said that, several years ago, PECO had given his parents the option of having the trees on their farm trimmed or removed (Tr. 97, 126, 127).


The Complainant stated that PECO trims the trees about every seven or eight years (Tr. 7).  She complained that the pruning in 2000 was more aggressive than the prior trimming (Tr. 7; C. Ex. 2, 3).  



To illustrate her point, the Complainant took the pictures marked as Complainant’s exhibits about three weeks before the initial hearing in November 2001 (Tr. 10; C. Ex. 1).  The first picture with the dog and the Complainant’s husband was taken from the Complainant’s yard (Tr. 10; C. Ex. 1).  The other two pictures were taken from the neighbor’s property (Tr. 11; C. Ex. 2).  The pictures show the fence separating the properties and the Complainant’s husband and the trees in the Complainant’s yard.  The Complainant emphasized that the trees are leaning in Complainant’s Exhibit 3 (Tr. 11, 12; C. Ex. 3).  Mrs. Manes requested that the trees be removed because she is afraid that they are going to fall and cause injury (Tr. 12).  During cross-examination, Mrs. Manes identified three additional pictures that she took after the tree trimming (Tr. 13-15; PECO Cross Ex. 1, 2, 3).  The first picture was taken in her yard and the other two were taken from the neighbor’s yard (Tr. 14-16; PECO Cross Ex. 1-3). 



During the initial hearing on remand, Mr. Curry sponsored four pictures of the trees on the Complainant’s property that he took on October 25, 2002 (Tr. 128, 129; C. Ex. 4Rb-e).



During the initial hearing on remand, Robert O’Sullivan, a landscape contractor, testified that the Complainant asked him to examine her trees (Tr. 94).  Mr. O’Sullivan said that he has worked with trees all of his life.  He started his own landscaping business in 1986 (Tr. 99, 103).  He has a Bachelor of Science in marketing (Tr. 104).  Mr. O’Sulllivan deals mainly with new construction.  He clears lots and he plants buffer zone trees and street trees after the construction (Tr. 99).  Mr. O’ Sullivan said that if he needed to have a certification for a job, he would hire a certified arborist to work with him (Tr. 104, 105).  He uses subcontractors to trim trees to provide clearance for utility lines (Tr. 105).  In his opinion, utilities just prune the trees without considering the health of the tree (Tr. 105, 106).  On cross-examination, he said that he did not have an arborist with him when he looked at the Complainant’s trees (Tr. 106).


Mr. O’Sullivan inspected the Complainant’s nine Norway Spruce trees and found that they were leaning towards the south (Tr. 98, 100).  He went to the Complainant’s property twice in 2001 and once in November 2002 (Tr. 108).  During his visits, he concluded that the trees were not leaning naturally because they should not be leaning to the south (Tr. 98).  Mr. O’Sullivan stated that the growth of the tree and the root system would be impacted by the drought (Tr. 98, 99).  He said that deciduous trees are different from evergreen trees (Tr. 101).  He concluded that the Norway Spruce trees are leaning to the south because of the wind (Tr. 101).  He acknowledged that the trees were approximately 45-50 feet tall and they have about 20 years of potential growth (Tr. 101-102).  They could grow to be 65 feet tall (Tr. 102).  In addition, he said that the tree is continuing to grow at the top (Tr. 119).  His assessment is that the trees are aesthetically ugly and not balanced.  Therefore, in his opinion, all of the trees should be removed (Tr. 100, 102; C. Ex. 4Ra).  Mr. Sullivan estimated that it would cost $4,500 to remove one tree and $1,500 to grind the stumps (Tr. 117).



Mr. Sullivan specifically noted the second tree in the picture marked as Complainant’s Exhibit 4Rc.  He stated that the tree is leaning, the roots are girdled, there is an indentation in the soil and the ground is raised (Tr. 107; C. Ex. 4Rc).  


Mr. Curry compared Complainant’s Exhibit 2 with Complainant’s Exhibit 4Rd (Tr. 112, 113).  The original picture shows branches beneath the wire.  On Complainant’s Exhibit 4Rd the thickest branch was touching the bottom side of the wire (Tr. 123).  Mr. Curry said that he grew up on a sheep farm in Bucks County.  PECO came and gave his parents the option of have the trees removed or trimmed (Tr. 126-127).  He thought his in-laws were not given the option because the trees are not deciduous (Tr. 97, 127).  He emphasized that the trees are not safe.  He is concerned because he has a daughter and nephews that play in the yard and there is a pool in the yard (Tr. 127).  


During the initial hearing, Doreen Dunsavage, PECO’s manager of the vegetation management department, testified on behalf of the Respondent (Tr. 18).  Her department is in charge of keeping the aerial lines clear from trees or vegetation growth (Tr. 19).  Since 1998, they have been using consistent guidelines to trim trees on a four to five year cycle (Tr. 19, 20, 23, 24).  Prior to 1998, the trimming practices were inconsistent and they did not trim trees in some areas for 6 to 8 years (Tr. 24).  The trimming, after 1998, has been more aggressive (Tr. 25).  Since vegetation related outages are one of the leading problems that directly affect customers, the goals of the vegetation management program are to provide safe and reliable electric service to the customers and to keep the trees healthy (Tr. 20, 30).  



Ms. Dunsavage explained that the last tree trimming, in July 2000, at the Complainant’s property differed from the previous tree trimming because PECO’s guidelines changed and the trees were more mature (Tr. 28, 30, 31).  When the trees are more mature, more trimming is necessary to get more clearance (Tr. 28). 



The guidelines for tree trimming are based on the National Electrical Safety Code, the type of tree, the voltage of the facility and the construction (Tr. 21, 22).  Usually the clearance is between 10 and 12 feet (Tr. 32, 143, 145, 152).



The Respondent’s second witness Jeffrey Watson, a project leader with PECO’s vegetation management department, testified during both hearings (Tr. 37, 130, 131).  He has held this position for six and one half (6½) years (Tr. 37, 131).  Prior to his employment with PECO, he was employed as a contractor with PECO for four years in the vegetation management group (Tr. 37, 131).  The Respondent’s expert has a B.S. degree in ornamental horticulture from Bronx University, and he has been a certified arborist with the International Society of Aboriculture for four (4) years (Tr. 37, 38, 131).  To receive this certification he had to pass an examination (Tr. 38, 39).  He is also certified as a utility specialist which is also recognized by the International Society of Aboriculture (Tr. 39, 80, 81, 131).  



Mr. Watson is in charge of notifying the customers and ensuring that the tree trimming is done around the distribution wires in a timely, professional manner (Tr. 40).  Ms. Manes is on the Newtown Square circuit which is about 20 miles (Tr. 41).  PECO has an easement that gives it tree trimming rights (Tr. 41, 42; PECO Ex. 1).  



When PECO initiates a substation project, it mails notices to the customers on that circuit throughout the project (Tr. 25, 26).  The Respondent has a customer concerns specialist who receives calls that are generated from mail notices (Tr. 26).  The concerns are investigated before tree trimming is started on the circuit (Tr. 26).  The mail notification was done in Mrs. Manes’ circuit (Tr. 26).  After Ms. Dunsavage’s testimony, Mrs. Manes admitted that PECO did notify her that someone was going to come to trim the trees (Tr. 35). 



After the trimming is completed, PECO compares the number of customers that have been impacted and the number of times customers have outages and the length of the outages before and after the trimming (Tr. 29).  In this case, there was a sixty-six percent (66%) improvement.  The number of outages was reduced from 15 to 5 (Tr. 29).



Ms. Dunsavage testified that PECO has a claims process to address problems with trees trimmed by or for PECO (Tr. 74).  When a complaint is received, a representative from the vegetation management department goes to the site and determines whether the decline or death of the tree was caused by PECO’s actions (Tr. 74).  She advised the Complainant that PECO would be willing to assess the problem if the tree starts to decline or uproot (Tr. 74, 75).  



Mr. Watson explained that in the United States, natural target pruning is a common method used to clear trees away from the energized wires (Tr. 45, 143-146).  The sections of the tree near the wires are removed (Tr. 45).  The limbs are cut back to the main parent stem so that the tree will heal properly and the trimming will not cause the rest of the tree to decay.  Mr. Watson testified that when the vegetation management department was at the Complainant’s property, the health of the trees was a consideration (Tr. 140-141).  In his opinion, the proper method was used to trim the Complainant’s trees (Tr. 45, 141).  He testified that the work at the Manes property was done in accordance with the standards that PECO uses (Tr. 45).  He noted that the oak tree was pruned differently because there is a different growth pattern in an oak tree and a spruce tree (Tr. 46).  An evergreen, like a Norway Spruce, has a main trunk and all the branches come from the trunk (Tr. 46).  Mr. Watson said that if a tree is trimmed properly, it should not affect the root system.  He does not think the trimming affected the root system of the Complainant’s trees (Tr. 141).  He said that trimming a tree on one side should not cause the tree to fall (Tr. 143). 



Mr. Watson visited the Complainant’s property to inspect her trees four times (Tr. 42, 132-134).  He responded to the Complainant’s call after the tree trimming in July 2000 by going to the property and calling the Complainant on the phone (Tr. 42, 43, 132).  In July 2000, he inspected the Norway Spruce trees and one oak tree (Tr. 43).  The Norway Spruce trees had been trimmed back to the main trunk or the main upright lateral branch on the trees (Tr. 43).  The tree is cut to the main trunk to allow the tree to form a callus and seal itself off to heal properly (Tr. 44).  This is done so that the other part of the tree will not decay (Tr. 145, 146).  He concluded that the trees were healthy and did not pose a safety hazard (Tr. 43).  


Mr. Watson inspected the trees at the Complainant’s property the week before the November 2001 hearing (Tr. 47, 132).  In his opinion, the trees were healthy and green.  He did not see any problems with the trees or any leaning that differed from what he had seen previously (Tr. 48, 49, 67, 71; C. Ex. 2, 3).  He said that the root system of the tree will anchor in the ground.  A healthy root will secure the tree and it should not move (Tr. 49).  He did not believe that the leaning was unhealthy (Tr. 49).  During the visit in November 2001, he stood in the neighbor’s property and took pictures of the Complainant’s property (Tr. 50-53; PECO Ex.2 a-e). 



Mr. Watson examined the trees at the end of July 2002 and November 5, 2002 (Tr. 132).  He looked at them from the neighbor’s side of the property (Tr. 132).  He did not see any changes in the health of the trees or the lean of the trees between the initial inspection and his inspection on November 5, 2002 (Tr. 132).  He said that the trees were green and there was additional growth on the parts that were not cut (Tr. 133).  He did not see a difference in the condition or health of the trees between Complainant’s Exhibit 2 which was taken in 2001 and Complainant’s Exhibit 4Rc which was taken on October 25, 2002 (Tr. 133, 134).  


In response to Mr. O’Sullivan’s testimony about the tree that was leaning and had a girdled root, Mr. Watson said that the trimming would not cause the girdling root situation.  He did not know why the tree was leaning but he said that it had been leaning for a while (Tr. 135).  He stated that the tree was leaning before it was cut because it was in the same state in 2001 (Tr. 135).  When Mr. Watson looked at that tree from the neighbor’s side of the fence, he noticed that there was a slight depression in the soil on the back side of the tree.  The girdling root, which is where the root actually wraps around the trunk of the tree, can cut off the nutrient flow on the side of the tree.  Mr. Watson said that this occurs naturally and it would not be influenced by the pruning of the upper branches (Tr. 138). 



With respect to the testimony that the trimming caused the trees to lean, Mr. Watson said that the lean has not changed between his first visit in July 2000 and the visit in July 2002 (Tr. 135).  He said that in his experience when snow and ice hang on an evergreen tree, the branches break straight down and the tree does not uproot.  The tree would uproot if there was a failure in the root system (Tr. 136, 137).  Mr. Watson did not notice any impact on the trees from the drought (Tr. 137).  He said that the sun was not an issue with the growth pattern of the trees since nothing was blocking the sun from any side (Tr. 137).  


Mr. Watson testified that the Respondent removes trees based on the type of line voltage, the type of tree and condition of the tree (Tr. 152). If there are dead limbs or the tree is dead and it is going to impact lives and it is a high voltage line that feeds numerous customers, PECO removes the tree (Tr. 152, 153).  The Respondent removes small weed trees that were not planted by the customers to prevent them from becoming a maintenance issue (Tr. 153).  Generally, after a tree is trimmed, the Respondent does not go back and remove the tree (Tr. 153).  The Respondent does not offer to remove any tree because the customer requests that the tree be removed (Tr. 139).  Since PECO is now in a deregulated market, there is more emphasis on reliability (Tr. 139, 140).  Trees account for a majority of the service related interruptions.  When the tree limbs fall or grow into the wires, there are outages.  The purpose of the vegetation management program is to remove the limbs that are growing out towards the wires in a way that does not injure the health of the tree.  The program allows the tree to coexist in addition to improving safety and reliability for the customer (Tr. 140).


The issue is whether PECO provided reasonable service to the Complainant.

Section 1501 of the Public Utility Code, 66 Pa. C. S. § 1501 reads:

§ 1501 Character of service and facilities.

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.



It has been held that tree trimming is a service that must be furnished in a safe and reasonable manner pursuant to section 1501 of the Public Utility Code.  West Penn Power Company v. Pa. Public Utility Commission, 134 Pa. Commonwealth 53, 578 A.2d 75 (1990), appeal denied 527 Pa.660, 593 A. 2d 429 (1990). 



The Complainant established a prima facie case by demonstrating that the Respondent trimmed her trees, that the trees are bare on one side and look unsafe, that her house is within 10 feet of the 50 foot trees and that her daughter, her son-in-law and a landscaper agree that the trees are leaning and pose a safety hazard.


After the Complainant established a prima facie case, the burden of persuasion shifted to the Respondent.  The Respondent rebutted the Complainant’s prima facie case by establishing that it trimmed the Norway spruce trees in accordance with the standards that PECO uses; that the trees needed to be trimmed to provide clearance for the Respondent’s wires; that the trimming did not affect the health of the trees; and that the trees are healthy and are still growing.  Specifically, the Respondent proved that the natural target pruning is the common method for clearing trees away from energized wires and that the Complainant’s trees were pruned according to the proper guidelines.  The trees formed calluses and sealed themselves off to heal properly.  After inspecting the trees four times between June 2000 and November 2002, Mr. Watson concluded that the trimming did not affect the health of the trees, the condition of the trees did not change and that the trees did not pose a safety hazard.  In addition, the Respondent presented evidence to show that it does not remove healthy trees that have been trimmed.  


The burden of proof remains with the Complainant.  The Complainant did not produce evidence to show that the Respondent trimmed the trees in an unreasonable manner or that the health of the trees has changed.  The trees are continuing to grow.  PECO established that the trees are in healthy condition, the trimming has not affected the health of the trees and that  PECO has a responsibility to trim trees to keep the lines clear because of reliability mandated from the Commission and service reliability mandates for customers in general. 


A review of the pictures shows that the branches on the side of the tree that faces the neighbor’s property were removed so that they would not interfere with the energized wires.  There are branches on both sides above the clearance area.  The evidence in the record fails to show that the trees are unhealthy or that they pose an immediate safety hazard.  The Complainant has not proven by a preponderance of the evidence that the Respondent violated section 1501 of the Public Utility Code, 66 Pa. C.S. §1501.  Based on the evidence in the record, the trees should not be removed at this time.  



Accordingly, the complaint in this matter is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That tree trimming is a service that must be furnished in a safe and reasonable manner pursuant to section 1501 of the Public Utility Code, 66 Pa. C. S. §1501.  West Penn Power Company v. Pa. Public Utility Commission, 134 Pa. Commonwealth 53, 578 A.2d 75 (1990), appeal denied 527 Pa.660, 593 A. 2d 429 (1990).

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Nancy Manes against PECO Energy Company at Docket C-20015803 is dismissed.



2.
That the record in this case be marked closed.

          March 20, 2003          

__________________________________

Date





CYNTHIA WILLIAMS FORDHAM







Administrative Law Judge
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