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DISSENT OF COMMISSIONER WILSON

I support the restructuring of Philadelphia Gas Works (PGW) in order to provide PGW’s consumers with the benefits of customer choice consistent with the Act.  However, I dissent from this restructuring proposal because the harm caused to senior citizens and the reductions in consumer protections are contrary to the Act.  My reasons are set forth in more detail below.  

I disagree with the Commission’s determination that this Commission can unilaterally approve modifications of PGW’s senior citizen discount program in the absence of City Council approval.  I also disagree with the majority’s determination that Chapter 56 voids all pre-existing PGW tariffs governing consumer protections or missions simply because PGW’s provisions provide greater consumer protections than those currently provided by Chapter 56.  
I note that this PGW restructuring proceeding is a case of first impression involving complicated provisions of Chapter 22 of the Public Utility Code.  The Commission’s interpretation of those provisions must be read in pari materia with the entire Public Utility Code and they must avoid results that are absurd or unreasonable.  1 Pa.C.S. §1932; Zimmerman v. O’Bannon, 497 Pa. 551, 442 A.2d 674 (1982).  Several reasons support my view that this Commission cannot alter the senior citizen discount program in the absence of express action by the City Council.  

Section 2204(c)(5) of the Natural Gas Choice and Competition Act (the Act) requires that the restructuring filing of a city natural gas distribution operation shall include an initial tariff.  In drafting the Act, the legislature stipulated in Section 2212(r)(2) that the authority to modify the senior citizen discount program rested with City Council.  Section 2212(r)(2) provides that the initial tariff filed with PGW’s restructuring plan must provide for the same senior citizen discount program that was contained in PGW’s tariff prior to restructuring unless the program is modified by ordinance of the governing body of the City (City Council).  

The record before us clearly shows that the proposal before us lacks City Council approval.  Neither PGW nor the majority can point to any express or implied act of the City Council ratifying the termination of the senior citizen discount program.  

Moreover, the City Council is petitioning to intervene in this proceeding on this very point.  The City Council is rightly concerned that this Commission not approve a proposal they do not support and have not ratified.  The majority, however, buttresses the credibility of an untenable legal interpretation by denying the City Council any right to intervene in the proceeding.  The majority faults City Council for waiting so long to intervene in the case, relies on the alleged failure to demonstrate extraordinary circumstances adequate to warrant intervention, and invokes the statutory obligation to reach a decision by April 1, 2003.  

The intervention decision is equally flawed.  Any termination of the senior citizen discount program is governed by Section 2212(r)(2) of the Public Utility Code.  The majority’s decision ends a consumer protection and corporate mission imposed on PGW as a result of a City Council decision.  The City Council acted well within the legislative and executive authority preserved under Section 2212(s) when they imposed that senior citizen discount obligation on PGW’s management.  The City Council now alleges that PGW’s proposal to terminate the senior citizen discount program is an ultra vires act constituting an abuse of managerial discretion.  In my view, allegations of ultra vires acts and any resulting abuse of managerial discretion constitute an emergency well within the Commission’s regulations and precedent governing intervention.  That view is underscored by recent national events involving other abuses of managerial discretion that resulted in very real financial and consumer harm to consumers and investors. 
A grant of intervention at this late date can be granted so that the City Council has legal standing to further pursue this matter in a Section 706(g) Petition for Amendment or Rescission, a Petition for Reconsideration under our rules, or a direct appeal to the Commonwealth Court.  The majority deprives itself of the views of the City Council, acting in a representative capacity on behalf of PGW’s owners, in this case the residents of the City of Philadelphia, on a matter that directly affects City Council.  City Council can be permitted to intervene provided they take the record as they find it.  
The Commission’s decision to grant intervention will not adversely impact the statutory mandate that a decision be rendered by April 1, 2003. The success or failure of PGW’s restructuring and the implementation of customer choice in the City of Philadelphia will not fail or succeed on the basis of the senior citizen discount program.  There is absolutely no reason that a final decision on this contentious matter must be made today – particularly when, as here, the municipal body charged with modifying this program was apparently unaware of their management’s ultra vires acts until very recently.  

Finally, the disputes between PGW’s shareholders and their representatives, in this case the City Council, and the PGW management are not solely an issue of internal governance.  This matter concerns general management, the company’s financial management, and the role of a Board of Directors.  Under Pennsylvania law, the Commission is powerless to interfere with general management decisions absent an express provision nor is the Commission to act as the financial manager for a company.  Pennsylvania Public Utility Commission v. Philadelphia Electric Company, 501 Pa. 153, 460 A.2d 734 (1983); Bell Telephone Company v. Pennsylvania Public Utility Commission, 342 Pa. 109, 21 A.2d 912 (1941).  

Section 2212(r) (2) governs the procedures for modifying the senior citizen discount program.  This is not a matter of pure managerial discretion but, rather, one that is governed by an express provision of the Public Utility Code.  PGW has not complied with that section and there is no statutory provision or credible evidence showing that PGW’s management can propose to end this service without the consent of their shareholder-ratepayers.  Moreover, today’s majority attempts to act like PGW’s financial manager by approving a corporate proposal in order to enhance the company’s financial condition.  Those decisions are, more properly, the decisions of PGW’s shareholder-ratepayers or their representatives – in this case City Council.  

Even if this matter were within the management’s prerogative, the Commission can address instances where there is an abuse of managerial discretion.  National Fuel Gas Distribution Corporation v. Pennsylvania Public Utility Commission, 76 Pa. Commonwealth Ct. 102, 464 A.2d 546 (1983).  The City Council’s intervention petition basically claims that there has been an abuse of managerial discretion.  The denial of City Council’s intervention request, which effectively endorses PGW’s abuse of their managerial discretion by terminating the senior citizen discount program, cannot be justified by the need to meet a statutory deadline on implementing PGW’s customer choice program.  PGW’s customer choice program will not succeed or fail because of a delay in further considering the claims about PGW’s senior citizen discount program.  

Finally, the majority’s decision to remand PGW’s violation of our Secretarial Letter, which specifically required PGW to submit alternatives on the senior citizen discount program to City Council, for further investigation rested on the conclusion that we lacked authority to dispose of the senior citizen discount program in the absence of City Council involvement.  If that was the case on April 5, 2001 and City Council is today claiming that PGW failed to comply with the consultation requirements of our Secretarial Letter, the Commission cannot deny intervention and then approve a proposal that violates the Public Utility Code and that same Secretarial Letter.  
The decision to refer investigation of PGW’s violation of our Secretarial Letter may provide the time and regulatory lag needed to impose a reduced penalty on PGW for any violation of our Secretarial Letter.  The majority’s decision will never rectify the economic violence foisted on Philadelphia’s senior citizens by ratification of PGW’s attempt to violate the Public Utility Code in order to circumvent City Council’s authority over the senior discount program.  The majority’s decision cannot obscure the fact that the Commission is illegally imposing greater gas costs on Philadelphia’s vulnerable senior citizens.  

The Commission cannot be a super board of directors for a publicly owned utility any more than it can be a super board of directors for a privately owned utility.  

Today’s majority acts like a super board of directors in approving PGW’s management proposal to deny future elderly consumers in Philadelphia a discount on the gas they need to heat their homes and cook their food.  I cannot support an end to the senior citizen discount program unless and until PGW’s governing body, which in this case is the City Council and not the Pennsylvania Public Utility Commission, approves that action.  
The same reasoning applies to PGW’s attempt to dilute every consumer protection where the City Council, as the representative body of PGW’s owners i.e., the citizens of Philadelphia, provides greater consumer protections than our Chapter 56 regulations.  Sections 2212(b) and 2212(c) establish PUC jurisdiction over PGW with the same force as other utilities.  However, Sections 2203(7), 2206(a) and 2203(3) collectively require the Commission to maintain higher levels of consumer protection unless and until the Commission and the City Council acts within their legislative or executive authority under 2212(s) to change those provisions.  

These protections are no small matter for Philadelphia consumers.  Today’s decision shortens the 14 Day Termination Notice, currently set forth in Section 4.22(a) of PGW’s current tariff, to 10 days under Proposed Tariff Section 5.3.  The decision also eliminates the 7 Day Reminder Notice which gives many low income and working poor customers, who do not have much flexibility in their budgets, to pay their bills.  
The Commission also eliminates the requirement under Section 4.24 of PGW’s current tariff that requires a First Attempt at Personal Contact after issuance of a Termination Notice, allows PGW to rely on outdated termination notices that were prohibited under Section 4.27 of PGW’s current tariff, and no longer requires PGW to make reasonable efforts to seek payment from a landlord when a tenant will lose PGW service under Section 4.63 of PGW’s current tariff.  

In cases where the consumer has a critical medical emergency, in order to prevent a termination of service, Section 4.31(a) of PGW’s current tariff requires a customer to provide written or oral certification by a medical provider within seven days after a consumer notifies PGW of an emergency medical condition.  The majority’s decision shortens that period to three days. 

The majority’s decision justifies ending these stronger consumer protections on the grounds that commendable improvements in PGW’s customer service leave consumers in a better position in the aggregate.  The majority’s decision implicitly concludes that, because no other utility in Pennsylvania is required to provide these protections, Philadelphia’s consumers cannot be given these additional protections.  This imposition of absolute regulatory minimums, however, is an absurd regulatory result in violation of the Act.  
The majority’s decision can point to no express language in Sections 2203(7), 2206(a), 2203(3) and 2212(s) of the Act which authorizes the Commission to approve PGW’s attempt to end any consumer protections that are more protective of consumers than the Commission’s own regulations.  

This attempt to micromanage PGW’s consumer protection program runs afoul of the law.  The decision also vitiates the City Council’s executive and managerial authority under Section 2212(s) to respond to the challenges of customer service quality in the City of Philadelphia.  
I do not support attempts to reduce consumer protections in Philadelphia because they are better than our regulations.  Such regulatory envy violates the Act and deprives this Commission of an ideal opportunity to learn from Philadelphia’s regulatory experiences.  
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