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OPINION AND ORDER

BY THE COMMISSION:  



Before the Commission for consideration is the Initial Decision of Administrative Law Judge (ALJ) Herbert Smolen, issued February 5, 2003.  We are reviewing the Initial Decision pursuant to the authority conferred upon the Commission by Section 332(h) of the Public Utility Code, 66 Pa. C.S. §332(h).  
History of the Proceeding



On July 29, 2002, Mark and Janet Croneberger (Complainants) filed a Formal Complaint against PPL Electric Utilities Corporation (PPL) alleging that they were overbilled for residential electric service in January, February, and March of 2002.  The Complaint was served on PPL on July 31, 2002.  PPL filed an Answer on August 21, 2002.   



An evidentiary hearing was held on December 18, 2002.  PPL was represented by counsel.  Janet Croneberger appeared pro se.  Mark Croneberger did not appear.  On February 5, 2003, ALJ Smolen issued an Initial Decision dismissing the Complaint.  
Discussion



The ALJ indicated that he applied the “Waldron Rule” to the record evidence.  See, Waldron v. Phila. Elec. Co., 54 Pa. PUC 98 (1980).  Based on his reading of the Waldron Rule, the ALJ determined that the Complainants were required to establish three elements in order to prevail:  (1) that the number of occupants in their household did not change, (2) that their billing history contained no prior abnormalities, and (3) that they had a low potential for energy use.  The ALJ concluded that the Complainants failed to establish the third element and that their Complaint should, therefore, be dismissed.  


However, the ALJ did not address Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).  In that case, the Commonwealth Court stated that:  

“[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.”  
Id., pp. 1219-20.  


The ALJ failed to consider the facts of record in light of Milkie.  Accordingly, we will vacate the Initial Decision and remand the matter to the Office of Administrative Law Judge for the issuance of an Initial Decision Upon Remand consistent with the Commonwealth Court’s direction in Milkie; THEREFORE,


IT IS ORDERED:


1.
That the Initial Decision of Administrative Law Judge Herbert Smolen is vacated.  



2.
That this matter is remanded to the Office of Administrative Law Judge for issuance of an Initial Decision on Remand.  
BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 21, 2003
ORDER ENTERED:  April 10, 2003
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