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history of the proceeding
This decision dismisses the complaint of a residential telephone service customer who alleges inadequate service for over 34 years and, consequently, wants to pay only a proportionate part of his telephone bills. The Complainant failed to adduce sufficient credible evidence of actionable service problems over the past few years. Therefore, the denial and dismissal.
On July 10, 2002, Clarence Hoffmann (Hoffmann or Complainant) filed his complaint with the Pennsylvania Public Utility Commission (PUC or Commission) against ALLTEL Pennsylvania, Inc. (ALLTEL or Respondent). The complaint is docketed at C‑20028124. The complaint alleges that throughout the history of the residential telephone account—i.e., since 1968—Hoffmann has had dialing problems, static on the line, garbled conversations, and other service problems. The complaint requests a refund of a percentage of the amount paid over the last 34 years.

On Aug. 8, 2002, ALLTEL answered the complaint. The answer specifically responds to the various allegations, including the averment that ALLTEL technicians have properly responded to all service complaints. The answer notes that although Hoffmann states in his complaint that service now “seems okay,” no payment has been made on the account since February 2002.

By notice to the parties dated Sept. 3, 2002, the matters at issue were set for a hearing on Nov. 15, 2002, with ALJ James D. Porterfield assigned as the presiding officer. The Prehearing Order issued on Sept. 9, 2002.

For the hearing, Clarence Hoffmann appeared in his own behalf. Michael L. Swindler, Esquire, appeared on behalf of ALLTEL and offered the testimony of Douglas Frank Rupert, Supervisor Network Operations, who sponsored ALLTEL Statement No. 1 and ALLTEL Exhibit No. 2 (a partial record of Hoffmann’s dialing patterns) and the testimony of Laura Zatezalo, Area Manager, who sponsored ALLTEL Statement No. 2, ALLTEL Exhibit No. 1 (a Billing Dispute Utility Report), and ALLTEL Exhibit No. 3 (details of local service charges). The presiding officer admitted into the record the complaint and answer, identified, respectively, as ALJ Exh. Nos. 1 and 2.

The record of the proceeding consists of the prehearing order; ALLTEL St. Nos. 1 and 2; the exhibits described above; and the transcript of the notes of the proceeding (NT), which is 57 pages in length. Briefs were not filed. The record closed Dec. 15, 2002.
findings of fact

1.
Hoffmann moved into his house (located at 521 Malabar Drive, Pittsburgh, Pa. [Holiday Park, Plum Borough, Allegheny County]) on March 27, 1968; beginning on May 3, 1968, the Murrysville Telephone Company furnished Hoffmann with residential telephone service; on Jan. 1, 1994, ALLTEL Pennsylvania, Inc., merged with the Murrysville Telephone Company and continued to furnish Hoffmann with service. (NT, at 6; ALLTEL St. No. 1, at 2–3.)
2.
Hoffmann’s residence is in ALLTEL’s Export exchange, which was acquired as part of its merger with Murrysville Telephone Company. (ALLTEL St. No. 1, at 3.)

3.
Hoffmann testified that from the time he moved into his house he has had problems with his telephone service, including dialing problems, garbled conversation, static, cross-talk, etc.; more recently, with telephones having auto-redial capability, Hoffmann has found that when nothing happens after dialing a number the first time, activating the redial feature will permit the call to go through. (NT, at 6–7.)
4.
When asked if the problems Hoffmann described persisted to the time of the hearing, Hoffmann replied that he does not “use the phone anymore….[he is tired] of picking it up and having to dial the numbers twice.” (NT, at 11; see also NT, at 16.)

5.
Hoffmann often misdials or fails to complete dialing telephone numbers. (NT, at 35–41, 44–45; ALLTEL Exh. No. 2.)
6.
Since August 2002, Hoffmann has subscribed to ALLTEL’s inside‑wire maintenance plan; Hoffmann also subscribes to the Metropolitan Area Flat Rate Calling Plan. (NT, at 30, 32.)
7.
Hoffmann sometimes uses a customer‑owned telephone that is about 30 years old. (NT, at 21.)
8.
ALLTEL furnishes residential telephone service to Hoffmann; Hoffmann has two lines (724.327.7588 and 724.733.7174), one used for voice communication and one used for an Internet connection; Hoffmann also uses cell‑phone service. (NT, at 21–22, 51; ALLTEL St. No. 2, at 1–2; ALLTEL Exh. No. 3.)
9.
Hoffmann claims that in about 1995 he reported to ALLTEL that he found his outside telephone line exposed to a myriad of ants; an ALLTEL representative told him, according to Hoffmann, that the ants could have caused static on his line; ALLTEL representatives failed to remove the ants when they had made an earlier service call. (NT, at 8–9.)
10.
In 1990, Hoffmann had a second telephone line disconnected, but the wiring for the second line remained in place; in 1995, ALLTEL made a service call and mistakenly connected the inside line to the exterior line that had been terminated. (NT, at 9–10.)
11.
Hoffmann does not believe that he should have to pay one hundred percent of his telephone bills, since he has not had perfect or one hundred percent service; this is the basis for the complaint. (NT, at 11.)
12.
Adverse financial circumstances, said to have prevented Hoffmann from paying his telephone bills, triggered Hoffmann’s complaint. (NT, at 52.)

13.
ALLTEL’s technicians have gone to Hoffmann’s residence numerous times to investigate complaints and to test ALLTEL’s facilities; Hoffmann contends that the technicians have not been successful in satisfying his complaints. (NT, at 19–20; ALLTEL St. No. 1, at 4–5.)

14.
ALLTEL does not know of any problems with Hoffmann’s service. (ALLTEL St. No. 1, at 6.)

15.
The ALLTEL facilities serving Hoffmann also serve other customers; ALLTEL has not received service complaints from customers who reside in proximity to Hoffmann’s residence. (NT, at 32.)

16.
On page three of the complaint, Hoffmann states that his phone service “seems okay now.” (NT, at 16; ALJ Exh. No. 1.)
17.
ALLTEL estimates that it has made eight service calls to Hoffmann’s residence in the last two years; other tests were made on facilities serving Hoffmann’s residence from ALLTEL’s facilities; ALLTEL has responded to each of Hoffmann’s service complaints. (NT, at 30–31.)

18.
As efforts to satisfy Hoffmann’s complaints, ALLTEL has recently replaced Hoffmann’s network‑interface device, installed a newer type of line equipment at ALLTEL’s central office, and replaced with upgraded equipment other facilities affecting Hoffmann’s service. (NT, at 31–32.)

19.
Hoffmann admits to not having paid anything for telephone service for the past six or seven months. (NT, at 24.)
20.
Hoffmann has failed to keep numerous payment arrangements with ALLTEL. (ALLTEL St. No. 2, at 2.)

21.
In April 2002, Hoffmann filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS); the complaint did not dispute any specific charges on Hoffmann’s telephone bill; on June 7, 2002, the BCS orally closed the informal complaint, and the BCS advised ALLTEL that it could resume collection efforts of all past‑due amounts. (ALLTEL St. No. 2, at 2–3.)

22.
On June 18, 2002, ALLTEL mailed Hoffmann a Notice of Suspension, showing a due date of June 25, 2002, and indicating past due amounts of $349.04 for Basic service, $12.57 for Toll service, and $31.59 for Non‑Basic service. (ALLTEL St. No. 2, at 3.)

23.
At the time of the hearing, the balance due on Hoffmann’s account was $690.82; the last payment made on the account was made in February 2002 in the amount of $100.00; the next preceding payment was made in December 2001 in the amount of $50.00; Hoffmann’s monthly bills average about $60.00. (NT, at 48–49.)

24.
ALLTEL has furnished Hoffmann with adequate, efficient, safe, and reasonable service and facilities. (NT, at 6, 30–32; ALLTEL St. No. 1, at 3.)

25.
Facilities‑based competitive local‑exchange carriers are not prohibited from offering service within ALLTEL’s service territory. (ALLTEL St. No. 1, at 3.)
discussion
The nub of Hoffmann’s complaint is that since he has not had perfect or 100 percent service, he should not have to pay one hundred percent of his telephone bills.
 See NT, at 11. Hoffmann wants the Commission to order ALLTEL to furnish perfect service. Second, Hoffmann wants a refund of the money he has paid, over the last thirty‑four years, for less than perfect service.
 In addition, Hoffmann also wants the Commission to order ALLTEL to survey its customers in the Murrysville-Export area to determine customer satisfaction with ALLTEL’s service.
 Rather than the quality of telephone service, adverse financial circumstances may have triggered Hoffmann’s complaint.
 During the hearing, Hoffmann was ordered to pay, within 30 days, the past‑due balance for the non‑voice line.

A jurisdictional public utility, like ALLTEL Pennsylvania, Inc., has a duty to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities… as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”

A person who brings a complaint against a jurisdictional public utility, under Section 701 of the Public Utility Code (Code)
 incurs the burden of proving by a preponderance of the evidence adduced at hearing that the utility has failed to discharge its statutory service duties.
 In general, in order to prevail on a complaint, an interested person, like the Complainant, must demonstrate, according to statutory‑ and decisional‑law criteria, that the respondent utility has violated a “law which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”
 In this case, the Complainant is alleging that ALLTEL has violated its statutory service duties set forth at Section 1501 of the Code.

Section 332(a) of the Code is routinely construed and applied by the Commission to require a party seeking affirmative relief from the Commission, as the Complainant is in this proceeding, to bear the burden of producing and coming forward with the evidence and to bear the ultimate burden of persuading the Commission by a preponderance of substantial evidence that the relief sought is proper and justified under the circumstances.

The record strongly suggests that Hoffmann’s complaint is a pretext for either his not wanting to or, at times, his not being able to pay his telephone bills.
 Hoffmann’s testimony that he has had dialing problems, static on the line, garbled conversations, and other service problems over the past thirty‑four years is not persuasive to show that ALLTEL has failed to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities.”
 Clearly, Hoffmann caused at least some of his dialing problems.

ALLTEL appears to have been responsive to Hoffmann’s service complaints.
 As additional efforts to satisfy Hoffmann’s complaints, ALLTEL has recently replaced Hoffmann’s network‑interface device, installed a newer type of line equipment at ALLTEL’s central office, and replaced with upgraded equipment other facilities affecting Hoffmann’s service.
 The ALLTEL facilities serving Hoffmann also serve other customers, and ALLTEL has not received service complaints from customers who reside in proximity to Hoffmann’s residence.
 Hoffmann states that his phone service “seems okay now.”

Assuming Hoffmann had shown sufficiently for the purpose of sustaining his complaint that ALLTEL had at some point furnished inadequate, inefficient, or unreasonable service, the remedies Hoffmann seeks are inappropriate. First, a utility is not required to furnish perfect service, only adequate, efficient, and reasonable service—which inevitably will at times be less than perfect. Second, ALLTEL is required to bill customers according to its tariff on file with the Commission, and customers are required to pay the lawful rates contained in the tariff—i.e., there is no provision for discounting rates outside of the tariff provisions, even for inefficient service. Finally, the record is woefully inadequate as a basis for ordering ALLTEL to survey its customers in the Murrysville-Export area to determine customer satisfaction, as Hoffmann requests.

Assuming Hoffmann had shown sufficiently for the purpose of sustaining his complaint that ALLTEL had at some time(s) furnished inadequate, inefficient, or unreasonable service, the proper remedies would include only a monetary penalty or a directive to correct the situation(s), or both.
The complaint is denied and dismissed because Hoffman failed to carry his burden of proof, that is, he failed to adduce adequate or sufficient credible evidence to show that ALLTEL failed to discharge its statutory service duty to “furnish and maintain adequate, efficient, safe, and reasonable service and facilities.”

The Complainant is reminded of his duty to pay all undisputed portions of his telephone bills, including the past‑due balance, while this complaint is pending. The complaint has nothing to do with Complainant’s non‑voice line, so any past‑due balance in respect of that line is immediately due. The complaint will no longer be pending after the order of the Commission is entered.

conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.

2. In order to prevail on a complaint alleging that a jurisdictional utility failed to provide safe, adequate, reasonable, and efficient service as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public, a complainant must demonstrate by a preponderance of substantial evidence those facts necessary to support an inference or conclusion that the involved jurisdictional utility, in fact, failed to discharge its statutory duties. 66 Pa.C.S. §1501.

3. There is insufficient evidence to support a conclusion that ALLTEL Pennsylvania, Inc., violated a “law which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission,” 52 Pa. Code §5.21(a) and 66 Pa. C.S. §701.
order

therefore,

it is ordered, as follows:

That the complaint captioned Clarence Hoffmann v. ALLTEL Pennsylvania, Inc., at Docket No. C‑20028124, is denied and dismissed with prejudice.

Dated: March 25, 2003
James D. Porterfield

Administrative Law Judge

� 	The Complainant spells his name H-o-f-f-m-a-n-n on the Formal Complaint Form and ALLTEL’s records show the correct spelling as H-o-f-f-m-a-n-n. For these reasons the caption for this decision has been changed to reflect, presumably, the correct spelling of the Complainant’s name. (See, also, ALLTEL St. No. 1, at 3.)


� 	ALLTEL acquired Murrysville Telephone Company and its accounts, including the Complainant’s account, in 1994.


�	See NT, at 11.


� 	See NT, at 11–12.





� 	See NT, at 25–26.





� 	See NT, at 52.





� 	See NT, at 55–56.





� 	See 66 Pa.C.S. §1501.





� 	See 66 Pa.C.S. §101 et seq.





� 	See 66 Pa.C.S. §332(a).





� 	See 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.





� 	See 66 Pa.C.S. §1501.





� 	See, for example, Norfolk & Western Ry. Co. v. Pa. P.U.C., 413 A.2d 1037 (Pa. 1980); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1954); North American Coal Corp. v. Air Pollution Commission, 279 A2d 356 (Pa. Cmwlth. 1971).





� 	See NT, at 24, 52; ALLTEL St. No. 2, at 2.





� 	See 66 Pa.C.S. §1501.





� 	See NT, at 35–41, 44–45; ALLTEL Exh. No. 2.





� 	See NT, at 19–20, 30–31; ALLTEL St. No. 1, at 4–5.





� 	See NT, at 31–32.





� 	See NT, at 32.





� 	See NT, at 16; see, also, ALJ Exh. No. 1.





� 	See NT, at 25–26.


� 	See 66 Pa.C.S. §1501.





� 	See 52 Pa. Code §64.171.
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