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Before

KY VAN NGUYEN

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On June 17, 2002, David and Barbara Hess (the Complainants) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainants essentially alleged that they were charged with Rate RH, which was higher than Rate R in the summer.  They believed that this difference should not be allowed.  


On July 12, 2002, the Respondent filed an answer and new matter to the complaint.  It stated that the Complainants’ charges were authorized by its Commission-approved Tariff.  It also moved to dismiss the complaint because of lack of evidence.   


The Respondent’s Motion to Dismiss the complaint was denied because the Complainants had to carry their burden of proof at, and not before, the time of the hearing.


On February 4, 2003, a hearing was held on the complaint.  The Complainants were represented by Complainant Barbara Hess who proceeded unrepresented.  The Respondent was represented by Henry P. Marcial, Esquire.

FINDINGS OF FACT


1.
The Complainants are customers of the Respondent’s and take service at 139 Birchwood Drive, Chalfont, Pennsylvania.  They have Rate RH Residential Heating service (N.T. 4, 5).



2.
The Complainant and her husband live at this address.  Their home is small and consists of three bedrooms, two bathrooms, a kitchen and a living room.  The house was built in 1991 and is well insulated (N.T. 9, 10). 


3.
The Complainants’ electrical appliances are a refrigerator, a dishwasher, a dryer, a water heater, a heater, an air conditioner, a heater pump, a computer and a television (N.T. 6, 7).


4.
For Energy and Capacity charge, in the summer (June through September), a Rate R customer has to pay 5.39 cents a Kwh for the first 500 Kwh and 6.02 cents a Kwh for an additional Kwh; and a Rate RH customer, 5.61 cents a Kwh for the first 500 Kwh and 6.27 cents a Kwh for an additional Kwh (N.T. 14, 15; PECO Exhibit 1).


5.
For Energy and Capacity charge, in the winter (October through May), a Rate R customer has to pay 5.39 cents a Kwh and a Rate RH customer, 5.61 cents a Kwh for the first 600 Kwh and 3.22 cents a Kwh for an additional Kwh.  In the winter, a Rate RH customer uses a lot of electricity and gets a rate reduction of about 2.40 cents a Kwh (N.T. 15, 16; PECO Exhibit 1).


6.
Rate R and Rate RH charges have 5 components:  Fixed Distribution, Variable Distribution, Competitive Transition, Energy and Capacity, and Transmission (N.T. 16; PECO Exhibit 1).



7.
The Respondent’s average cost for providing a Rate R Kwh is 14.08 cents and the average cost for providing a Rate RH Kwh is 10.17 cents (N.T. 19-21; PECO Exhibit 2).



8.
The electric choice and price to compare guide for 2002 indicates an average cost of 5.93 cents a Kwh for Rate R customers and 4.81 cents a Kwh for Rate RH customers (N.T. 21-23; PECO Exhibit 3).



9.
The Complainants’ monthly average bill is about $101.  Their monthly budget bill is about $112 (N.T. 24).



10.
In the summer month of June 24, 2002, the Complainants used 517 Kwh and were billed $72.30.  In the winter month of March 25, 2002, they used 1212 Kwh and were billed $121.46 (N.T. 25, 26; PECO Exhibit 4).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Further, a utility tariff (list of rates and rules for services) that has been approved by the Commission has the force of law and is binding on both the utility and the utility’s customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 663 A.2d 281 (Pa. Cmwlth. Ct. 1995); Brockway Glass Co. v. Pennsylvania Public Utility Commission, 63 Pa. Cmwlth. Ct. 238, 437 A.2d 1067 (1981).  For a rate to be found unreasonably preferential, there must be a showing of advantage to one class and a resulting injury to another class.  Building Owners and Managers Association v. Pennsylvania Public Utility Commission, 79 Pa. Cmwlth. Ct. 598, 470 A.2d 1092 (1984).


Complainant Barbara Hess testified that she did not complain that the bill is too low or too high, but that she (rate RH) paid a higher price than her neighbor (rate R) when they run, for example, a refrigerator for the same length of time (N.T. 5, 6, 8, 9).  She did not tell, however, the month in which and the amount of Kwh at which she started running her refrigerator.  


The Respondent testified that the energy and capacity charge for Rate R is 5.39 cents a Kwh in the summer (June through September) for the first 500 Kwh and 6.02 cents for additional Kwh, and 5.39 cents a Kwh in the winter (October through May), and that the energy and capacity charge for Rate RH is 5.61 cents a Kwh in the summer for the first 500 Kwh and 6.27 cents for additional Kwh, and 5.61 cents a Kwh in the winter for the first 600 Kwh and 3.22 cents for additional Kwh.  It also testified that because a Rate RH customer uses a lot of electricity to heat the customer’s house in the winter, that customer receives a rate deduction which is about 2.4 cents after the first 600 Kwh (N.T. 14, 15).


If the Complainant runs her refrigerator and compares the price she has to pay and that of her Rate R neighbor, she has to pay more than her neighbor in the summer whether or not she and her neighbor have reached the first 500 Kwh.  But, if she makes this comparison in the winter and after she has reached the first 600 Kwh, she would pay a lot less, about 2.17 cents a Kwh (Rate R in the winter:  5.39 cents a Kwh – Rate RH in the winter after the first 600 Kwh:  3.22 cents a Kwh).



Rates need not be uniform or equal.  Differences in rates based on various recognized factors are not only permissible but often desirable and necessary to achieve reasonable efficiency and economy of operation.  The differences may be justified by a variety of considerations which are the quantity of electricity used, the nature of the use, the pattern of the use or differences in conditions of service or cost of service, and by factors such as recent and past history, sales characteristics of the classes of consumers, practicality of administering the schedules, value of the service, promotional aspects of rates and competition by other fuels.  Allegheny Ludlum Co. v. Pennsylvania Public Utility Commission, 612 A.2d 604, 606 n. 4 (Pa. Commonwealth Ct. 1992).


Here, the Complainant, as a Rate RH customer, has to pay more in the summer, but a lot less in the winter, after she has reached the first 600 Kwh, than her Rate R neighbor.  It appears that this difference, which is based on the quantity of electricity used (the first 500 or 600 Kwh), the nature and the pattern (the residential and the residential heating service, and the season) of the use, rests on a sound basis of fact is reasonable.


For the reasons above, I conclude that the Complainants have not carried their burden of proof.  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of David and Barbara Hess against PECO Energy Company at Docket No. C-20028026 is dismissed because they failed to carry out their burden of proof.
Date:
March 28, 2003


​​​​​______________________________________







KY VAN NGUYEN







Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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