BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Fincourt B. Shelton




:







:

Docket Number


v.





:







:

C-20028221

Philadelphia Suburban Water Company

:

INITIAL DECISION

Before

CYNTHIA WILLIAMS FORDHAM

Administrative Law Judge

HISTORY OF THE PROCEEDING



On July 26, 2002, Fincourt B. Shelton (“Shelton” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Philadelphia Suburban Water Company (“Philadelphia Suburban” or “Respondent”) alleging the following:  that the Complainant purchased the property at 400 Sharon Avenue in Sharon Hill during October 1997; that the normal usage at that property is $600-$700 per 90-95 day period; that during several periods the charge was $2,000-$3,000 although there were no leaks; that the Respondent checked the meter and said that it was fine; and that after the meter was checked, the bill was $600-$650 per period.  The Complainant requested that the Respondent remove the excess charges.



The Respondent, through its counsel, filed an answer on August 14, 2002.  In its Answer, the Respondent admitted that it tested meter number S000782 at 400 Sharon Avenue, Sharon Hill, Pennsylvania, on May 18, 2001 and that the meter tested accurate.  The Respondent stated that its records do not indicate that a Company representative conducted an inspection for leaks.  The Respondent denied that the Complainant’s normal usage is $600-$650 a quarter.  The Respondent averred that the usage varied between 880 gallons per day to 27,538 gallons per day.  When the answer was filed, the Complainant’s outstanding balance was $15,402.51. 



A hearing was held in this matter on December 3, 2002, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Fincourt B. Shelton, testified in support of the complaint and sponsored seven exhibits – C. Exhibit 1-bill dated January 9, 2001; C. Exhibit 2-April 17, 2001 letter; C. Exhibit 3-May 30, 2001 letter; C. Exhibit 4-letter regarding meter test charge; C. Exhibit 5-January 1999 bill; C. Exhibit 6-January 2002 bill; C. Exhibit 7-Informal Complaint and Response.  Frances P. Orth, Esquire, represented the Respondent Philadelphia Suburban Water Company.  The Respondent presented one witness, Jason Wiley, a quality control auditor for the Respondent, who sponsored three exhibits – Exhibit 1-the account statement, Exhibit 2- the meter test report and Exhibit 3- First Revised Page No. 33 of Tariff Supplement 7 to Water-PA P.U.C. No. 1.



The record in this case consists of a 60 page transcript and ten exhibits.

FINDINGS OF FACT



1.
The Complainant is Fincourt B. Shelton, 504 Main Street, Darby, Pennsylvania 19023.



2.
The Respondent in this proceeding is Philadelphia Suburban Water Company.



3.
The Complainant purchased the property at 400 Sharon Avenue in Sharon Hill in October 1997 (Tr. 6). 



4.
The Complainant has a water account with the Respondent at account number 586260058626 for service to 400 Sharon Avenue (Tr. 5, 6, 26-28; PSW Ex. 1). 



5.
There are six two-bedroom apartments at the Sharon Avenue property.  Each apartment has a bathroom and kitchen (Tr. 13; C. Ex. 7). 



6.
The apartments have been occupied since 1997 with the exception of a few weeks (Tr. 13; C. Ex. 7).



7.
Four of the six tenants have been at the property between 1997 and 2002 (Tr. 13-15). 



8.
For the period ending October 15, 1999, the consumption at 400 Sharon Avenue was 259,200 gallons of water, the average daily usage was 2,618.2 of water and the bill was $1,054.43 (Tr. 28, 29; PSW Ex. 1).



9.
The Complainant’s quarterly water bills for service for the periods ending January 3, 2000 and April 5, 2000 were estimated (Tr. 29; PSW Ex. 1).



10.
The May 6, 2000 bill was higher than previous bills because the prior two bills were estimated and this was a catch up bill (Tr. 30; PSW Ex. 1).  



11.
By correspondence, dated April 17, 2001, the Complainant requested an audit of the water meter at 400 Sharon Avenue to determine if the meter was functioning properly (Tr. 7, 8; C. Ex. 2).


12.
The Respondent removed the Complainant’s meter and installed another water meter at 400 Sharon Avenue on May 11, 2001 (Tr. 33, 35, 47; PSW Ex. 2).


13.
On May 18, 2001, the Respondent tested the meter (R41040617) that it removed from the Complainant’s property.  The meter tested at 100.6% (Tr. 34, 35, 47; C. Ex. 3, PSW Ex. 2). 



14.
The Complainant paid the Respondent $10 for testing meter #R41040617, Serial #S000782 (Tr. 9; C. Ex. 4). 



15.
After the meter was changed, the average daily usage for the period from May 2001 to July 5, 2001 was 2,163.6 gallons of water and the bill was $1,255.20 (Tr. 32, 39; PSW Ex. 1).



16.
The average daily usage for the period from July 5, 2001 to October 3, 2001 was 2,024.4 gallons of water and the bill was $901.55 (Tr. 39; PSW Ex. 1).



17.
The average daily usage at the Complainant’s property decreased during the quarters ending January 4, 2002, April 3, 2002, July 5, 2002 and October 4, 2002 (Tr. 39; PSW Ex. 1). 



20.
On November 26, 2002, the Respondent removed the late penalties, in the amount of $3,582.85 from the Complainant’s account (Tr. 39; PSW Ex. 1).



21.
At the time of the hearing, the Complainant’s account balance was $10,744.98 (Tr. 39; PSW Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).

If the Complainant has satisfied his burden of proof, then it must be determined whether the Respondent has submitted evidence of “co-equal’ value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704. 



The Complainant testified that his bills for the property at 400 Sharon Avenue were between $600 to $650 a quarter between the time he purchased the property in October 1997 and May 2000 (Tr. 16).  The Complainant said that although there has been some turnover in tenants, the apartment would not be vacant for more than two weeks (Tr. 14).  In 1997, the tenants in the first apartment on the first floor were a young man with a wife and one child (Tr. 13).  The other first floor apartment is still occupied by an older lady and her husband (Tr. 13).  The tenants on the second floor have lived in the apartments been 1997 and 2002.  Rebecca Burgess, a single woman, has lived there for twenty (20) years (Tr. 13).  The other tenants are Mr. and Mrs. Jones and their two teenage daughters (Tr. 13, 14).  The single male who lives in one of the apartments on the 3rd floor has lived there between 1997 and 2002 (Tr. 14).  The Complainant’s niece and nephew lived in the other apartment in 1997.  By 2000, his mother and grandmother were living in the first floor apartment formerly occupied by the young couple and their child and an older lady and her husband lived in the third floor apartment formerly occupied by his niece and nephew (Tr. 14).  By 2002, his mother and grandmother had moved and a single woman with a 13-14 year old child lived in the apartment (Tr. 15)



The Complainant stated that no big families have lived in the property with large water use (Tr. 15).  The Complainant said that the representative at the water company advised him to check for leaks (Tr. 7).  He obtained some packets to drop in the back of the toilet.  He checked the bathrooms, sinks and the basement and he did not find any leaks in the building (Tr. 7). 



Consequently, he attributed the increase in the bill to a malfunctioning meter (Tr. 16, 54).  Even though the meter was tested and found to be accurate, the Complainant stated that the meter was defective because the bill went back to normal after the first meter was removed (Tr. 16, 54, 55).  The Complainant requested that the charge for at least 3,500 gallons be removed from his bill (Tr. 16).



The Complainant presented the bills from January 1999, January 2001 and January 2002 to prove his case (Tr. 6, 7, 11; C. Ex. 1, 5, 6).  



Based on the three bills that he presented, the Complainant proved that the bills in 2000 and 2001 were higher than the bills in other years.  Therefore, the burden of persuasion shifted to the Respondent.  It should be noted that the burden of proof always remains with the Complainant 



The Respondent’s witness, Jason Wiley, testified that the average daily usage increased by October 15, 1999 and did not return to “normal” until January 4, 2002.  This was two quarters after the meter exchange (Tr. 39; PSW Ex. 1).  


Mr. Wiley stated that the old meter was removed on May 11, 2001 and it was tested on May 18, 2001 (Tr. 33; PSW Ex. 1, 2).  The meter which was originally set in February 1996 tested 100.6 percent accurate (Tr. 35).  He said that the Respondent handled this dispute in accordance with its tariff section concerning disputed accounts.  The applicable reads as follows:


35. In case of a disputed account involving the accuracy of a meter, such meter will be tested upon the request of the Customer in conformity with the regulations of the Commission.  In the event that the test of the meter shows an error in registration in excess of the permissible range, an appropriate adjustment to the bill will be made in accordance with the Commission’s regulations.  Bills will not be adjusted if the meter tests within the permissible tolerance limit.
Pennsylvania Suburban Water Company Supplement No. 7 to Water-PA.P.U.C. No. 1 First Revised Page No. 33 (Tr. 36; PSW Ex. 3).



There is no evidence in the record to show that the Respondent failed to comply with the tariff or the Commission’s regulations at 52 Pa. Code § 65.9 pertaining to adjustment of bills for meter error. 



Mr. Wiley noted that on November 26, 2002, the Respondent removed the late penalties, in the amount of $3,582.85, leaving a balance due of $10,744.98 (Tr. 39; PSW Ex. 1).  


The following chart is beneficial to a review of this case. 

	Service to
	# of days
	Meter Read
	Read

Type
	Consumption
	Avg. Daily Usage
	Current 

Charges
	Comments

	  1/08/99
	94
	16,125
	A
	108,400
	  1,153.2
	   $471.04
	

	  4/07/99
	87
	17,326
	A
	120,100
	  1,380.5
	   $518.12
	

	  7/08/99
	92
	18,267
	A
	  94,100
	  1,022.8
	   $426.90
	

	10/15/99
	99
	20,859
	A
	259,200
	  2,618.2
	$1,054.43
	

	  1/03/00
	80
	22,058
	E
	119,900
	  1,498.8
	   $560.46
	

	  4/05/00
	93
	23,330
	E
	127,200
	  1,367.7
	   $563.07
	

	  5/06/00
	31 
	31,867
	A
	853,700
	27,538.7
	$3,433.43
	

	  7/06/00
	61 
	34,700
	A
	283,300
	  4,644.3
	$1,305.06
	

	10/05/00
	91
	40,988
	A
	628,800
	  6,909.9
	$2,878.88
	

	  1/04/01
	91
	45,620
	A
	463,200
	  5,090.1
	$2,177.19
	

	  4/03/01
	89
	50,152
	A
	453,200
	  5,092.1
	$2,143.50
	

	  5/11/01
	38
	51,566
	A
	141,400
	  3,721.1
	
	Meter Exchange

	  7/05/01
	55
	  1,190
	A
	119,000
	  2,163.6
	$1,255.20
	

	10/03/01
	90
	  3,012
	A
	182,200
	  2,024.4
	   $901.55
	

	  1/04/02
	93
	  4,302
	A
	129,000
	  1,387.1
	   $649.13
	

	  4/03/02
	89
	  5,219
	A
	  91,700
	  1,030.3
	   $472.15
	

	  7/05/02
	93
	  6,151
	A
	  93,200
	  1,002.2
	   $479.04
	

	10/04/02
	91
	  6,911
	A
	  76,000
	     835.2
	   $424.82
	


(Tr. 26-32, 39, 47; C. Ex. 1, 5, 6; PSW Ex. 1)



The Complainant is disputing the bills between May 2000 and April 2, 2001 bills (Tr. 12).  The chart and PSW Exhibit 1 show that the daily average usage at the Complainant’s property went from 2,618 in October 1999 to 6,909 in October 2000 and to 2,024.4 in October 2001.  In addition, after two estimated readings in January and April 2000, the average daily usage was 27,538.7.  All of the bills based on actual readings between October 1999 and October 2001 were higher than $600 and the average daily usage exceeded 1,400.  Since the meter was removed and replaced with another meter on May 11, 2001, the increase cannot be due to the meter. 



It is clear that the Respondent deducted the late payment charges in the amount of $3,582.85 (Tr. 39). 



The evidence in the record shows that the usage at the Complainant’s property increased from the end of 1999 through the end of 2000 and began to decrease in 2001.  Although it is undisputed that the Complainant’s bills escalated, the Complainant has failed to prove that the bills were incorrect because of a defective meter or based on the Respondent’s actions.  Furthermore, the Complainant’s usage did not return to the $600-$650 level until two quarters after the new meter was installed.  Therefore, the Complainant is not entitled to a reduction of his bill.  In addition, the Respondent removed the late penalties from the Complainant’s account.  Thus, the Complainant is responsible for the remaining charges.  Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
Where an arrearage exists on a jurisdictional public utility account, the Commission has the power to prescribe an equitable payment arrangement, along with prescribing any other legally appropriate remedy.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Fincourt B. Shelton against Philadelphia Suburban Water Company at Docket C-20028221 is dismissed.



2.
That the record in this case is marked closed.

          March 31, 2003           

___________________________________

Date





CYNTHIA WILLIAMS FORDHAM







Administrative Law Judge
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