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History of the Proceedings


On April 8, 2002, Crystal A. Morabito filed a complaint against PECO Energy Company.  In her complaint, Ms. Morabito alleged that for a period of time, PECO sent her bills to the wrong address.  She also alleged that when she asked PECO about assistance in paying her bill, PECO told her to apply for LIHEAP and not for CAP.  She requested that her bills be recalculated based on CAP rates retroactively to November 2001.


The complaint was served on PECO.  On May 10, 2002, PECO filed an answer to it.  In its answer, PECO averred, in pertinent part:
3.
Admitted in part, denied in part.  It is admitted only that bills were mailed to 1205 Quakers WY, Quakertown, PA 18951 from September 2001 through January 2002.  By way of further response, Complainant contacted PECO Energy on September 7, 2001 and requested that bills be mailed to the Quakertown address at which point a mailer was placed on the account so the bills would be mailed to the alternate address.  On January 3, 2002, the customer called again to request that the bills be, once again, sent to the 749 Sandy Street address, at which point the mailer was removed.


Furthermore, PECO Energy has no record of any requests for CAP rate assistance prior to January of 2002.  On January 28, 2002 a CAP rate application was sent to the customer.  On February 8, 2002 a letter was mailed to the customer requesting additional income information in order to process the CAP rate application.  On February 27, 2002, upon the request of the customer, the CAP rate number was provided to the customer.  On March 1, 2002, customer was informed that additional income information was required to process the CAP rate application.  On March 21, 2002, PECO Energy received the necessary income information and the Complainant was enrolled in the CAP rate program.  Effective March 21, 2002, Complainant receives a 25% discount on the first 500 kwhs of electric usage and $781.87 was set aside for possible forgiveness upon compliance with the terms of the CAP rate program, including payment of all current CAP rate bills.  Customer records indicate that the Complainant has two separately billed accounts at this address and the account with the highest usage was placed on CAP rate.


Finally, PECO Energy records indicate that between August 30, 2001 and March 26, 2002, the Complainant has on three separate occasions (August 30, 2001; October 15, 2001; and March 21, 2002) requested that the service be discontinued and then called to cancel the discontinuance. It is unlikely that any CAP rate assistance would have been offered to Complainant if she had mentioned her financial issues at a time when she was either making a termination request or when one was outstanding.



On May 22, 2002, an Interim Order was issued setting a settlement conference.  On November 22, 2002, a report was filed that mediation review was completed.  



On December 2, 2003, this case was assigned to me, and the parties were sent a notice stating that a telephonic hearing would be held on at 10:00 a.m. on January 27, 2003.  By notice dated December 6, 2002, the time of the hearing was changed from 10:00 a.m. to 1:00 p.m.  The hearing was held as scheduled.  Ms. Morabito appeared and represented herself.  PECO was represented by counsel.  The testimony was taped.  Three exhibits were entered into the record.
Findings of Fact


1.
Crystal A. Morabito now lives at 8024 Southside Boulevard, Apartment 193, Jacksonville, FL 32256.  At the time of the events which form the basis of this complaint, she lived in Norristown, Pennsylvania.


2.
The address that this complaint concerns is 749 Sandy Street, Norristown, PA.  That is the address of the home where Ms. Morabito was raised.  It was owned by her aunt.  In January 1989, Ms. Morabito returned home to take care of her aunt.  She became the caretaker for her aunt and the home.  In 1992, the electric service was put in her name. During this period of time, Ms. Morabito also received power of attorney for her aunt.  Her aunt died in September 1994, after spending ten months in a nursing home.  Ms. Morabito was her aunt's trustee.  Ms. Morabito lived in the home with her aunt.  Ms. Morabito put the house up for sale in November 1994, but was unable to sell it.  The house receives gas and electric service from PECO.
    

3.
In a final attempt to sell the house, Ms. Morabito scheduled it for auction.  She signed a contract with an auctioneer in July 2001.  The auction was scheduled for September 15, 2001.  Ms. Morabito's sister went to court on September 14, 2001 in an attempt to stop the auction.  The Orphans' Court judge refused to stop the auction.  The auction occurred.  Ms. Morabito testified that she called PECO around this time to ask about having the electricity turned off.  She stated that she told PECO that she did not know the exact date of the settlement, and that PECO advised her against turning off the electricity.  


4.
On October 24, 2001, two days before the scheduled settlement, Ms. Morabito had her belongings loaded onto a moving van.  Her mother's furniture was also on the truck.  They were both moving to Florida.  At the end of the day, her attorney called to tell her that her sister had gotten the court to delay the settlement.  At that point, she had no money to get her furniture off the truck.  She borrowed money and was able to retrieve the furniture two days later.  Her mother, who had been living nearby, then moved in with her.


5.
Ms. Morabito was then told that a hearing would be held in the matter on November 30, 2001 in the Orphans' Court.  That hearing did not resolve the matter.  Further hearings were held on January 15, 2002, February 16, 2002 and March 15, 2002.



6.
The settlement was next supposed to occur on March 26, 2002.  That was cancelled at the last minute.  Ms. Morabito's mother died that evening.   Ms. Morabito was eventually able to close the house sale on April 30, 2002. 



7.
Ms. Morabito kept the heat high in the house during the winter of 2002-2003 for her mother.  


8.
Ms. Morabito is no longer a customer of PECO.



9.
In the latter part of 2001 and early 2002, Ms. Morabito was working in retail sales and receiving limited income.  Her mother was receiving $555 monthly in social security.  Ms. Morabito contacted PECO for assistance in paying the electric bill.  PECO sent her LIHEAP information.  She applied for, but did not receive, LIHEAP assistance.  According to Ms. Morabito, PECO told her that she did not qualify for CAP because she made $28,500 in the previous year.  Ms. Morabito feels that was unfair because she was not making that much money when she asked for assistance.  Ms. Morabito was on CAP in 1993 when she had back surgery and could not work.


10.
The auctioneer wanted Ms. Morabito and her mother to move out of the house before the settlement.  They planned to move to Quakertown in October 2001 when the house was sold.  Because the sale was delayed, they did not move.



11.
This house was originally one large home.  It was split into two units in the 1940s.  Over the years, one side was occupied by various family members.  The house was occupied only by Ms. Morabito and her mother immediately before it was sold.  The house has two electric meters.


12.
The final balance for 749 Sandy Street West Side is $14.08.  (PECO Ex. 1).   The final balance for 749 Sandy Street East Side is $1,254.56.  (PECO Ex. 2). 



13.
According to PECO's records, it sent to Ms. Morabito a CAP application on January 28, 2002.  According to PECO's records , on February 8, 2002, PECO sent Ms. Morabito a request for additional pay stubs in connection with her CAP rate application.  PECO made additional requests for more information.  Ms. Morabito's application was approved on March 21, 2002, effective March 26, 2002.  The electric CAP rate is a 25% discount on the first 500 kwh of usage.  Also, PECO "set aside " $781.87, the balance due at that time.  The CAP rate started with the April bill.  In addition to the CAP rate itself, $281.87 would have been forgiven if Ms. Morabito had paid the CAP bills in a timely manner.  Ms. Morabito was also a gas customer.  She was also admitted into the CAP program for her gas consumption.  That rate is 40% off the entire gas bill.  Ms. Morabito made only one CAP rate payment.  She then had service disconnected.



14.
According to PECO records, on August 30, 2001, Ms. Morabito requested that service be discontinued on September 14, 2001.  Also according to PECO records, she contacted PECO on September 7, 2001, asking that service not be discontinued.  She also then asked that the bills be sent to 1205 Quakers Way, Quakertown, PA 18951.  PECO then began mailing the bills to the new address.  



15.
According to PECO records, on October 15, 2001, Ms. Morabito requested discontinuance of service on October 31, 2001.  Also according to PECO records, she contacted PECO on October 25, 2001, asking that service not be discontinued.  



 16.
According to PECO records, on January 3, 2002, Ms. Morabito contacted PECO and asked that the bills again be sent to the service address.  According to PECO records, on January 7, 2002, Ms. Morabito contacted PECO to verify that the bills were going to be sent to the service address.  According to PECO records, on January 7, 2002, Ms. Morabito contacted PECO to request a duplicate bill and to verify that the bills were going to be sent to the service address.  


17.
According to PECO records, on March 21, 2002, Ms. Morabito requested discontinuance of service on March 26, 2002.  Also according to PECO records, she contacted PECO on March 26, 2002, asking that service not be discontinued. 



18.
 According to PECO records, on April 27, 2002, Ms. Morabito requested discontinuance of service on May 3, 2002.  Also according to PECO records, service was discontinued on May 3, 2002.



19.
Until PECO issued the bill due November 14, 2001 (for service through October 17, 2001), Ms. Morabito's outstanding balance seldom exceeded her current bill.  From that point, she made some payments, but not enough to pay the entire bill.  (PECO Ex. 2).  


20.
PECO's billing records show that on September 12, 2001, Ms. Morabito paid the bill due on October 15, 2001.  Those records also show that the next bill, in the amount of $175.61, was due on November 14, 2001, and that a partial payment was made on November 8, 2001.  Those records also show that Ms. Morabito made partial payments on December 11, 2001, and January 25, 2002.  (PECO Ex. 2).  
Discussion
Because Ms. Morabito is the complainant in this proceeding, she bears the burden of proof.  66 Pa. C.S. §332(a).  In Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court stated that the term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  The term "preponderance of the evidence" means that one party has presented evidence that is more convincing, by even the smallest degree, than the evidence presented by the other party.  To establish a sufficient case against a utility and satisfy the burden of proof, one must show that the utility is responsible or accountable for the problem described in the complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  Without a showing that a utility is in violation of its duty under the Public Utility Code or the orders or regulations of the Commission, the Commission has no power to sustain a complaint brought against the utility; in such a case, the Commission does not have the authority, when acting on a customer's complaint, to require any action by the utility.  West Penn Power Company v. Pennsylvania Public Utility Com., 84 Pa. Commonwealth Ct. 157, 162, 478 A.2d 947 (1984).

Ms. Morabito has made two claims here.  She claims that PECO sent her bills to the wrong address for a period of time, and that she should have been admitted into the CAP program at an earlier date.  She asks that PECO be required to recalculate her outstanding balance as if she had been admitted to CAP in November 2001.



Regarding Ms. Morabito's claim that PECO sent her bills to the wrong address, Ms. Morabito appears to make no request for relief.  Moreover, it is unclear what this has to do with her request to have her bills recalculated.  Nevertheless, I will discuss the issue.  According to PECO, it ordinarily sends a customer's bills to the service address.  PECO's records show that on August 31, 2001, Ms. Morabito called and requested service discontinuance on September 14, 2001.  Also according to those records, she again contacted PECO on September 7, 2001, asking that service not be discontinued.  She also then asked that the bills be sent to 1205 Quakers Way, Quakertown, PA 18951.  PECO then began mailing the bills to the new address.  Ms. Morabito appears to claim that she later told PECO not to send the bills to the new address.  PECO's records show that on October 15, 2001, Ms. Morabito requested discontinuance of service on October 31, 2001.  Also according to PECO records, she contacted PECO on October 25, 2001, asking that service not be discontinued.  Finally, according to PECO records, on January 3, 2002, Ms. Morabito contacted PECO and asked that the bills again be sent to the service address.  PECO's billing records show that on September 12, 2001, Ms. Morabito paid the bill due on October 15, 2001.  Those records also show that the next bill, in the amount of $175.61, was due on November 14, 2001, and that a partial payment was made on November 8, 2001.  Those records also show that Ms. Morabito made partial payments on December 11, 2001, and January 25, 2002.  


Certain inferences may be drawn from the foregoing facts.  On September 7, 2001, Ms. Morabito asked PECO to redirect the bills when she called to cancel her earlier request for discontinuance of the service.  At about the same time, she paid the bill that was not due until October 15, 2001.  At that point, she was still expecting to move in September or October.    According to PECO records, she next called on October 15, 2001, requesting discontinuance of service as of October 31.  Again, she was still expecting to move on or about October 24.  There would have been no reason to have the bills again mailed to the service address at this point in time.  The next time she called PECO was on October 25, 2001, to ask that the service be left on; this is consistent with the fact that Ms. Morabito learned one day earlier that the closing had been delayed by her sister's court action.  According to PECO, Ms. Morabito did not then ask to have the bills sent again to the service address.  According to PECO, that request did not come until January 3, 2002, at which time PECO honored it.  Although Ms. Morabito appears to claim that she had earlier told PECO that "she did not move," I am inclined to find no violation here on PECO's part.  This appears to be, at most, a misunderstanding.  Clearly, Ms. Morabito was undergoing a very traumatic experience at this time.  I am not convinced that when she called PECO on October 25 to cancel the discontinuance scheduled for October 31, she clearly communicated to PECO that bills should be sent to the service address.  If she simply told the PECO representative that she was "not moving," the representative may not have understood that as a request to send the bills to the service address.  Considering that this situation continued for only a few months, I do not consider it to be a violation on PECO's part.  Finally, because Ms. Morabito, on November 8, 2001 and on December 11, 2001, made partial payments, it is clear that she was aware of the problem, but was receiving the bills in any event.  Because she made only partial payments, it appears that even if the bills had been mailed directly to her, it would have made no difference.  Thus, it appears that she was not harmed by PECO's mailing of the bills to the alternate address for a few months.  Accordingly, I find no violation by PECO of the Public Utility Code or the Commission's regulations as a result of its mailing of the bills to the address requested by Ms. Morabito in September 2001.



I also conclude that Ms. Morabito has failed to establish her entitlement to having her bills from November 2001 through March 2002 recalculated under PECO's CAP rates.  As previously discussed, Ms. Morabito, as the complainant, bears the burden of proof.  Thus. she must prove entitlement to the CAP rate as of November 2001.  Obviously, to be entitled to a CAP rates as of November, she would have to establish that she applied for it then and was eligible for it then.  I am skeptical that she would have successfully applied for CAP in time to receive the rate on her November bill.  As late as October 24, 2001, she was expecting to move then.  She would have had no reason to have applied for CAP when she was expecting to close the sale of the home and move to Florida.  Moreover, it is clear that she was expecting this situation to be resolved in late November 2001 after the first scheduled hearing on her sister's attempt to stop the sale of the house.  Again, I doubt that she would have applied for CAP by that point in time.  There also may have been a misunderstanding between Ms. Morabito and PECO on this point.  In any event, I am inclined to believe that she did not clearly communicate to PECO her desire to enroll in the CAP program until January, when PECO sent her the CAP enrollment forms.  PECO then had to request additional information from Ms. Morabito to conclusively establish her entitlement to CAP rates.  At no time did Ms. Morabito rebut PECO's testimony that it had to contact her on a number of occasions to obtain more information to process the application.


Finally, Ms. Morabito has not established that she was entitled to CAP rates as of November 2001.   Regarding her income, Ms. Morabito testified that she received commission checks of $1,250 in September, $800 in October and $300 in December (all in 2001).  

She also testified that her mother was receiving $555 per month in social security, and that she was receiving limited income from various retail sales jobs after October 2001.  However, she did not testify as to any specific wages or salary that she received from those jobs, and, consequently, she did not present sufficient evidence to make a finding that as of November 2001, she met all of the requirements to qualify for CAP rates.  In fact, the record contains no evidence of the requirements to qualify for PECO's CAP rates.  Because the burden of proof is upon Ms. Morabito here, it was her obligation to produce such evidence.  PECO was not required to prove, in the first instance, that Ms. Morabito did not qualify for CAP rates.  Accordingly, I conclude that she has not established that she was entitled to receive gas or electric service at the CAP rates as of November 2001.
Conclusions of Law


1.
The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding under 66 Pa. C.S. Chapters 13 and 15.


2.
As the complainant in this proceeding, Ms. Morabito bears the burden of proof.



3.
Ms. Morabito has failed to establish by credible evidence that she was entitled to receive service under PECO's CAP rates for gas and electricity before March 21, 2002.



4.
Ms. Morabito has failed to establish by credible evidence either that PECO failed to send her bills to the address that she requested during the period of October 2001 through December 2001, or that she was harmed by PECO's sending those bills to an address other than the billing address.
Order


THEREFORE, IT IS ORDERED:



That the complaint of Crystal A. Morabito v. PECO Energy Company at Docket No. C-20027415 is dismissed with prejudice.
Date:   April 2, 2003   


___________________________







Michael C. Schnierle







Administrative Law Judge
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