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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for disposition on its merits is the Petition for Reconsideration, Rescission and Amendment (Reconsideration Petition), filed by the United States Steel Corporation (U.S. Steel) on February 21, 2003, relative to the above-docketed proceeding.  
HISTORY OF THE PROCEEDING
On October 25, 2002, Duquesne Light Company (Duquesne) filed a Petition for a Declaratory Order to Terminate a Controversy Concerning Interpretation of Duquesne’s Rate Schedule HVPS (Declaratory Order Petition).  Duquesne asked the Commission to hold that it had been correctly interpreting the Generation Avoidance provision of the High Voltage Power Service (HVPS) rate schedule. Duquesne’s application of the Generation Avoidance provision was objected to by Reliant Resources, Inc. (Reliant). Reliant was providing generation service to non-shopping Duquesne customers through December 31, 2004, pursuant to a generation supply agreement (POLR I Agreement) entered into by Duquesne with Orion Power Holdings, Inc. (Orion) in 1999.  Reliant had acquired Orion and assumed responsibility for the POLR I Agreement.  U.S. Steel is a Duquesne customer that acquired some electricity under the Generation Avoidance provision of the Duquesne tariff.  U.S. Steel supported Duquesne’s position on the application of the Generation Avoidance provision.
The Office of Trial Staff (OTS) filed an Answer to the Declaratory Order Petition on November 13, 2002.  U.S. Steel filed an Answer in Support of the Declaratory Order Petition on November 14, 2002.  Reliant Resources, Inc. (Reliant) filed an Answer and New Matter to the Declaratory Order Petition on November 14, 2002.  Duquesne filed a Reply to the Answer of OTS and the Answer and New Matter of Reliant on December 4, 2002.  U.S. Steel filed a Reply to the Answer of OTS and Reliant on December 4, 2002.

On February 6, 2003, the Commission adopted an Order which it:  (1) Granted the Petition for a Declaratory Order; (2) Found that based on a reading of the language of the Generation Avoidance provision of the HVPS tariff, economic factors were relevant in whether Generation Avoidance energy was available.  The generation supplier
 therefore had the discretion on whether or not to provide Generation Avoidance energy to a retail customer.
On February 21, 2003 U.S. Steel filed a Petition for Reconsideration, Rescission and Amendment (Reconsideration Petition).  U.S. Steel asserted that the Commission 
Order of February 6, 2003, was contrary to law and based on facts not in evidence.  An Answer to the Reconsideration Petition was filed by Reliant on March 3, 2003.  Reliant maintained that U.S. Steel failed to meet the legal standard required for reconsideration, and that even if further review was appropriate, the Commission order should be affirmed.  Duquesne filed an Answer in support of the Reconsideration Petition on March 3, 2003.  Duquesne asserted that it supported U.S. Steel’s arguments with a few exceptions.

On March 6, 2003, the Commission granted the Reconsideration Petition, pending review on the merits.  The Commission noted that there were appropriate circumstances to grant the request for reconsideration.  Specifically, the Commission was required to rule on the Reconsideration Petition within 30 days of its order or lose jurisdiction over the matter, pursuant to Rule 1701 of the Pennsylvania Rules of Appellate Procedure, Pa. R.A.P. Rule 1701.  As the responsive pleadings to the Reconsideration Petition were filed just several days before the expiration of this period, the Commission exercised its discretion to grant the Reconsideration Petition so that the positions of the parties could receive an appropriate level of consideration.  Having completed its review of the filings, the Commission will now address the merits of the Reconsideration Petition.
POSITIONS OF THE PARTIES

U.S. Steel essentially makes two arguments.  First, the Commission committed legal error in its order on the dispute over the tariff language.  U.S. Steel asserts that the Commission has previously held on multiple occasions that all electric distribution tariffs that were approved at the conclusion of the restructuring proceedings were to be left undisturbed for the transition period.  This includes rates classes such as HVPS and its 
various provisions.  The Order of February 6, 2003, represents a departure from this Commission precedent.  

Second, the Commission made findings of fact central to its tariff interpretation that were not in evidence. The Commission should have referred the matter to the Office of Administrative Law Judge for evidentiary hearings.  If the Commission is not willing at this time to amend or rescind its prior order in a fashion consistent with U.S. Steel’s arguments, this dispute should be referred to Office of Administrative Law Judge (OALJ) for hearings so that U.S. Steel may introduce evidence in support of its position.  

Duquesne expresses general agreement with U.S. Steel’s position in its Answer.  It differs on the issue of whether rate caps are implicated by the Commission’s decision.  Duquesne does not agree with U.S. Steel that the Commission’s Order of February 6, 2003, violates the generation rate caps.

Reliant disputes both lines of argument in its Answer.  It has noted that the Commission has never previously ruled on the appropriate interpretation of the Generation Avoidance provision.  Commission determinations in other restructuring proceedings and tariff disputes are not relevant to this case.  Nor did the Commission make findings of fact not in evidence on which it based its tariff interpretation.
DISCUSSION
At the outset, the Commission wishes to emphasize the narrowness of its February 6, 2003 Order.  The Commission ruled on whether Duquesne was applying a single tariff provision in a manner consistent with the tariff language.  As noted at that time, the HVPS rate class and its Generation Avoidance provision are unique to Duquesne’s tariff.  The Commission’s decision has no application beyond this.  U.S. Steel has attempted to characterize our prior decision as a threat to all existing tariffs and electric distribution company (EDC) restructuring settlements.  This is simply not the case.  The Commission did not invalidate the HVPS rate class or its Generation Avoidance provision.  It merely ruled on whether the tariff was being applied in the correct manner.  Reliant and Duquesne were directed to apply the Generation Avoidance provision in a manner consistent with the language set forth in the tariff, and not according to any private understanding or bargain Duquesne and U.S. Steel may have previously entered into. 66 Pa. C.S. §§1303-1304; Brockaway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. 1981); Byer v. Peoples Natural Gas Co., 380 A.2d 383 (Pa. Super. 1977).  The Commission’s interpretation of rate schedules controls in such disputes.  Jackson v. Pa. Pub. Util. Comm’n, 522 A.2d 1187 (Pa. Cmwlth. 1987).
Pursuant to Section 703(g) of the Public Utility Code, 66 Pa. C.S. §703(g), the Commission may at any time rescind or amend any order made by it.  The Commission has the discretion whether to act on a petition for rescission or amendment, and because the relief of rescission or amendment under Section 703(g) may result in the disturbance of final orders, it should be granted judiciously.  West Penn Power Co., v. Pa. Pub. Util. Comm’n, 659 A.2d 1055 (Pa. Cmwlth. 1995).  A petitioner under Section 703(g) may raise any matter designed to convince the Commission that it should exercise its discretion to rescind or amend its order. Id. There is no requirement that the petitioner allege any new evidence for the Commission to consider a petition for rescission or amendment. Id.  

U.S. Steel’s primary argument is that our February 6 Order is contrary to prior orders regarding another tariff dispute and the various EDC restructuring proceedings.  Specifically, they assert that the tariffs and then-existing applications approved as a consequence of the restructuring proceedings were not to be disturbed.  According to U.S. Steel, this is true even if an issue, as in this case, was not specifically addressed by the Commission in a restructuring proceeding.  In essence, U.S. Steel argues that the Commission created an “irrebuttable” presumption of reasonableness for all then-existing tariff applications when it approved a restructuring settlement.  By not directly addressing the manner of the provision of Generation Avoidance energy at that time, the Commission basically forfeited any opportunity to later examine whether Duquesne was applying it correctly, at least for the duration the transition period.  It relies heavily on our decision in the Petition of PP&L Industrial Customer Alliance for a Declaratory Order Prohibiting Implementation of Tariff Interpretation Change for Billing PP&L Rate Schedules IS-P and IS-T Customers, or in the Alternative, Formal Complaint, Docket No. P-00001788 (Opinion and Order entered June 2, 200); Reconsideration Denied (Opinion and Order entered July 20, 2000); aff’d, PP&L Industrial Customer Alliance v. Pa. Pub. Utility Comm’n, 780 A.2d 773 (Pa. Cmwlth. 2001) (PPLICA case).
In addressing this argument, we will first consider U.S. Steel’s interpretation of the PPLICA case.  While not expressly addressed in the Order of February 6, this argument was considered and rejected by the Commission at that time.  We note now, as we did then, that the Commission is not required to address every contention of a party expressly or at length.  Wheeling & Lake Erie Ry. Co. v. Pa. Pub.Util.Comm’n, 778, A.2d 785 (Pa. Cmwlth. 2001).  First, it must be noted that the petitioner in the PPLICA case was objecting to a change in a billing procedure by PP&L, which it claimed constituted tariff interpretation.  That is not the case in this matter.  This dispute does not involve an alleged change in tariff interpretation by an EDC.  We were asked to decide by Duquesne whether the application of a tariff provision was consistent with the language of the tariff.
The Commission noted in the PPLICA case that the rate schedule and the language at issue had not changed since PP&L’s restructuring proceeding.  This rate schedule was part of the tariff approved through the restructuring settlement. The petitioner was also noted to be a signatory to the restructuring agreement.  The petitioner’s argument that the tariff interpretation was contrary to the restructuring settlement was therefore found to be without merit.  The Commission also considered whether PP&L’s interpretation was consistent with the Electric Generation Customer Choice and Competition Act (the Act), and found that there “was no evidence to support PPLICA’s contention that PPL’s interpretation of previously Commission-approved tariffs is contrary to the Act.” PPLICA Order, pg. 7.  Additionally, the Commission concluded that there was no evidence that the rate schedules at issue were “applied in a manner other than what is contained in the language of the tariffs.” Id., pgs. 10-11. On appeal, the Commonwealth Court observed that the Commission’s interpretation controls in disputes over rates schedules. PP&L Industrial Customer Alliance v. Pa. Pub. Util. Comm’n, 780 A.2d 773, 781 (Pa. Cmwlth. 2001).
As the above quotes illustrate, it is clear that the PPLICA case was decided on more than the single assertion that the Commission had previously approved the tariff at issue in the context of a restructuring settlement.  The Commission actually considered whether the tariff was being applied in a manner consistent with the plain language of the tariffs.  Had the Commission concluded in the PPLICA case that PP&L was applying its tariff contrary to its language, it could have ruled in favor of the petitioner.  That is in fact what the Commission concluded occurred in the matter now before us.  We found that Duquesne was applying the Generation Avoidance provision in a manner contrary to the language of the tariff.  The Commission also expressly considered in the PPLICA case whether a pre-restructuring tariff was consistent with the Competition Act.  The PPLICA case therefore does not stand for the proposition that when the Commission approves a tariff subject to an EDC restructuring settlement, it may never later consider whether the tariff is being correctly applied or consistent with the Competition Act.
U.S. Steel’s reliance on the other electric restructuring proceedings is also misplaced.  U.S. Steel cites to portions of these decisions to support its argument that all existing tariffs and their interpretations were to be left unchanged for the duration of the transition period.  Again, it must be emphasized that we are not invalidating or changing any portion of Duquesne’s tariff.  We are simply rendering a decision on how the language in the Generation Avoidance tariff provisions of the HVPS rate class should be interpreted and applied.  We found that Duquesne and U.S. Steel were applying the tariff in a manner contrary to the language of the Generation Avoidance provision.  This decision therefore does not represent a departure from our holding in the various restructuring proceedings to leave tariffs intact for the transition period.  
Also, as observed by Reliant, the Duquesne restructuring proceeding was not a settlement, but a fully litigated case.  The PPLICA matter involved a Commission approved restructuring settlement.  As the manner of the provision of Generation Avoidance was not a litigated issue ruled on by the Commission or a court of review, U.S. Steel cannot claim any disregard for the principle of stare decisis. The PPLICA case and the other EDC restructuring settlements are therefore of even less relevance to this matter.
U.S. Steel’s other main argument is that the Commission’s decision was based on the findings of facts not in evidence.  Should the Commission choose not to amend the Order of February 6, 2003, U.S. Steel would like the opportunity to present evidence in support of its position at hearings before the OALJ.  

We reject this characterization of our decision by U.S. Steel.  The basis for the Commission’s decision was the review and analysis of the language of Duquesne’s tariff, specifically the Generation Avoidance provision.  The Commission notes that when Duquesne filed its Petition for a Declaratory Order, no party to the proceeding requested that the matter be referred to the OALJ.  The parties did not allege that there were any disputed material facts relevant to the tariff interpretation that required an evidentiary hearing.  Further, they did not suggest that they had any additional evidence that would be helpful to the Commission’s determination in this matter.  Rather, they gave every indication that the Commission could and should decide the matter based on what was stated by the parties in their pleadings and attachments.
The parties’ filings included the Duquesne tariff, portions of the POLR I Agreement between Duquesne and Orion, and portions of a 1997 Rule 4 contract between Duquesne and U.S. Steel.  Commission staff also reviewed the 1987 tariff supplement and accompanying documentation filed by Duquesne that led to the creation of the HVPS rate class.  As noted in the Order of February 6, 2003, none of this documentation elaborated on the application of the Generation Avoidance provision.  The Commission was left to decide the matter based on a review of the actual tariff language.
A review of the tariff language led the Commission to conclude that economic factors were relevant in whether Generation Avoidance energy was to be considered “available.”  The language of the tariff strongly implied that the agreement of both parties to a Generation Avoidance transaction was necessary before the energy would be supplied.  Specifically, the Commission noted that the Generation Avoidance provision stated that a demand threshold had to be “mutually agreeable” to both the supplier and the customer.
We believe this language was included so that both the customer and the supplier had a degree of bargaining power in a Generation Avoidance energy transaction.  Should a customer insist on too low a demand threshold, the supplier could refuse to provide Generation Avoidance energy.  The customer would then have to make use of its own, perhaps more costly, generation resources.  Should the supplier insist on too high a demand threshold, it would lose the opportunity to increase its sale of generation to the customer for that month, and thus lose potential revenue.  The parties would be able to evaluate variety of financial and economic factors on a monthly basis in their negotiation of a demand threshold.  No party would ever be legally compelled to agree to a transaction without receiving some consideration.  
While the Commission did consider a number of hypothetical situations, policy issues, and compare and contrast the differences between the past and present regulatory framework for electric generation service, these are neither the equivalent of findings of fact nor necessary elements of our determination.  The Commission’s decision ultimately rests on its reading of the language of the Duquesne tariff.  The language of the tariff strongly suggests to us that the parties to any Generation Avoidance transaction may take economic factors into consideration when determining whether this energy is available.
U.S. Steel now asks for the opportunity to produce other evidence that would support its interpretation of the Generation Avoidance provision.  We have reviewed the exhibits attached to the Reconsideration Petition and do not see any evidence there that would cause us to amend our prior order.  If U.S. Steel has or thinks it could obtain additional evidence besides this, it could have either attached it with its responsive pleadings or requested an evidentiary hearing at the time of the Declaratory Order Petition.  The Commission is not obligated to grant a hearing now in order to provide another opportunity to present evidence that was always available to a party. City of Philadelphia v. Pa. Pub. Util. Comm’n, 138 A.2d 698 (Pa. Super. 1958).  There is no suggestion by U.S. Steel that it has new evidence that it could not have obtained prior to February 6, 2003.  In any event, as this issue concerns the interpretation of a utility’s tariff language, this is not a matter that requires evidentiary hearings for a proper and lawful resolution; THEREFORE, 
IT IS ORDERED:  
1. That the Petition for Reconsideration of the Commission Opinion and Order of February 6, 2003, filed by U.S. Steel on February 21, 2003, is denied on the merits.
2. The Order of February 6, 2003, is affirmed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 1, 2003
ORDER ENTERED:  May 1, 2003
� We recognize that, under Duquesne’s tariff, Generation Avoidance energy can be provided by either an electric distribution company or an electric generation supplier.  We will use “supplier” for purposes of convenience.
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