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HISTORY OF THE PROCEEDINGS


On October 31, 2000, the Borough of Gilberton (Borough) filed a formal complaint which alleged that the Reading, Blue Mountain and Northern Railroad Company (Railroad) had failed to maintain adequate, safe and reasonable facilities (1) by allowing a portion of its retaining (cribbing) wall within the Borough to become dilapidated and overgrown with fairly large trees and (2) by not properly repairing the asphalt surface of an at grade rail-highway crossing in the Borough.


Pursuant to 66 Pa. C.S. §702, the Pennsylvania Public Utility Commission (Commission) served the Borough's complaint on Railroad, Schuylkill County (County), and the Pennsylvania Department of Transportation (PA DOT).  PA DOT and County each filed an answer to the Borough's complaint.  In its answer, County denied liability for any repairs or maintenance of the retaining wall or at-grade crossing and further alleged that the subject Railroad right-of-way and facilities were not on County property, that no County road crossed Railroad track at the areas specified in the complaint, that County did not own any roadway at the areas specified in the complaint, and that County did not enter into any agreement to maintain the retaining wall.


A field investigation was conducted by the Rail Safety Division of the Commission's Bureau of Transportation and Safety (TAS) which, in a memorandum dated January 4, 2001, reported to the Commission's Secretary that the Borough's complaint should be assigned to the Commission's Office of Administrative Law Judge for hearing (see Tr. 4-6).  Attached to the January 4 memorandum was a list of Questions and Procedure applicable to the case at Docket No. C-00004371.


By a notice dated January 26, 2001, the Borough's complaint was assigned to me for a hearing in Harrisburg, Pennsylvania, on March 15, 2001.  On January 26, 2001, I issued a Prehearing Order which included the Questions and Procedure list, explained general rules for the March 15 hearing and directed the parties to be prepared at the hearing to address the issues in the Questions and Procedure list.  On February 5, 2001, I issued a duplicate of the January 26 order with a revised service list.  The Commission published a notice of the March 15 hearing in the Pennsylvania Bulletin.



Preliminary motions questioning the Commission's jurisdiction to hear the Borough's complaint were filed by PA DOT on February 23, 2001 and by County on March 5, 2001.  On March 5, 2001, Railroad submitted a letter
 which requested a ruling on the Commission's jurisdiction to hear the Borough's complaint.  By an order dated March 6, 2001, I held that the parties' pleadings did not contain sufficient factual averments upon which I could conclusively determine the jurisdictional issue.  Therefore, I denied the motions to dismiss without prejudice to the right of the parties to reassert the jurisdictional issue at the close of the evidentiary record.



On March 15, 2001, the Borough, the Railroad, the County, TAS and PA DOT participated in an evidentiary hearing before me.  Each party presented one witness and cross-examined other parties' witnesses.  Witnesses included:  Daniel J. Malloy, vice president of the Borough Council (Tr. 12); Roger Aulakh, a PA DOT grade crossing engineer and licensed professional engineer (Tr. 47-48); Charles Wesley Westenhoefer, a Railroad financial analyst who is in charge of maintenance matters (Tr. 57); George W. Parker, a County engineer (Tr. 68); and Ronald J. Hull, a civil engineer employed in the TAS Rail Safety Division (Tr. 71).  In addition, two Borough exhibits, one Railroad exhibit, and two PA DOT exhibits were admitted into evidence.  An 87-page transcript was produced.  During the hearing, counsel for the Borough and the Railroad agreed that they or their clients' representatives would meet to determine which trees along Railroad's retaining wall should be removed and that they would inform me of their mutual resolution of this issue by April 15, 2001 (Tr. 24-25, 60-61, 64-65 and 80-81).



By an order dated June 18, 2001, I directed counsel for the Borough and the Railroad to notify me in writing no later than June 29, 2001 of their clients' mutual resolution of the tree removal issue inasmuch as these parties had failed to resolve this issue by the stipulated April 15 deadline.  My June 18 order closed the evidentiary record with the explicit exception of the tree removal resolution and set briefing requirements.



By a letter dated June 22, 2001, counsel for the Borough notified me that the Borough and the Railroad had not yet reached a mutually satisfactory resolution of the tree removal issue but were still attempting to do so.  By a letter dated June 26, 2001, counsel for the Railroad notified me that the Railroad and the Borough were engaged in an ongoing effort to resolve the tree removal issue.  By a letter dated July 17, 2001, counsel for the Railroad explained that representatives of the Borough and the Railroad had scheduled a meeting for July 24, 2001 to discuss the tree removal issue and to try to identify specific trees for removal along the retaining wall.  By a letter dated August 7, 2001, counsel for the Railroad advised that the Borough and the Railroad had reached a tentative agreement under which the tree removal would be accomplished by the Railroad's supplying equipment and two individuals and by the Borough's supplying two individuals to assist the Railroad in removing trees.  However, the August 7, 2001 letter stated that the agreement was conditioned upon the involved four individuals' obtaining the consent of their respective employers.



Neither the Borough nor the Railroad sent me any follow-up to the Railroad's August 7 letter.  Therefore, by an order dated November 20, 2001, I directed counsel for the Borough and counsel for the Railroad to send me, on or before December 14, 2001, a written explanation of their clients' respective positions on the tree removal issue and, in particular, whether they intended to settle the issue.


By a letter dated December 4, 2001, counsel for the Railroad stated:
It is my understanding that all outstanding issues involving the manner of tree removal have been resolved.  The Railroad is hoping to schedule the work by the end of the year, but there are a number of state projects which require completion by December 31, 2001, so the work may well run into January.


Similarly, by a letter dated December 5, 2001, counsel for the Borough asserted:
As of December 3, 2001, Mr. Wes Westenhoffer [sic], on behalf of Railroad and John Pytko, President of the Borough Council of Gilberton and myself have reached an agreement which I anticipate will be supported by the Board at the next meeting.  The Railroad has agreed to remove the problem trees from the property in question.  The Railroad will use its own equipment and some of its own workers but will also use two Borough workers to complete the project.  The Railroad has agreed to pay the salaries of the two Borough workers while performing these activities. . . .  We hope to schedule a time for the tree removal to take place early next year.

We believe that either performance of the removal of the trees or scheduling a date certain to accomplish the same is the appropriate action at this time.  We also believe that the Railroad and the Borough will accomplish this shortly.



On March 4, 2002, I issued an order which completely closed the evidentiary record in the case at Docket No. C-00004371 and additionally declared:
Through their legal counsel, the Borough and the Railroad have indicated that they have jointly identified problem trees for removal by the Railroad at its expense.  These parties have not provided further specifics about the tree removal, and I assume that the lack of specifics stems from the difficulty or near impossibility of identifying or describing in writing the particular trees to be removed inasmuch as the area between the Railroad's track and the wooden retaining wall appears to contain quite an overgrowth of wild vegetation.


At the March 15[, 2001] hearing, the parties other than the Borough and the Railroad did not seem to express an interest in choosing trees for removal, and no parties have responded to the Borough's December 5, 2001 letter by asking to be included in the identification of problem trees for removal in the area between the retaining wall and the Railroad's track shown in [PA DOT] Exhibit 1.


Consequently, unless a party notifies me in writing no later than March 15, 2002, of its desire to be included in the process of identifying trees for removal in the area between the retaining wall and the track, the tree removal issue shall be resolved by my stating in my Recommended Decision that the Borough and the Railroad have settled this issue between themselves . . ., and that no other party has expressed an interest in this particular issue.



On March 15, 2002, I received from the Borough's counsel a copy of a March 13, 2002 letter sent by the Borough's counsel to the Railroad's counsel.  The letter indicated the Borough's dissatisfaction with the tree removal thus far accomplished and stated that the Borough wanted the Railroad to remove about a dozen large trees to prevent their falling on nearby residential properties.



By a letter dated May 8, 2002, counsel for the Borough informed me that the Borough and the Railroad were working together to continue removing trees from the area along the Railroad's retaining wall but had not yet completed the tree removal.  No subsequent communication about the tree removal situation was received from the Borough, the Railroad or any other party. 


Main briefs were submitted by TAS and PA DOT.

FINDINGS OF FACT


1.
There is an at grade rail-highway crossing where track of the Reading, Blue Mountain and Northern Railroad Company (Railroad) intersects with Shaft Street on the Frackville side of the Borough of Gilberton (Borough), and this crossing is identified by the AAR (American Association of Railroads) number 591817U (Tr. 12-14, 42, 49-50 and 57-58; PA DOT Exhibit 2).




a.
The Shaft Street rail-highway crossing contains one set of Railroad track consisting of two rails (Tr. 50 and 75; PA DOT Exhibit 2).




b.
The Shaft Street rail-highway crossing is protected by automatic flashing light warning signals which are operative (Tr. 45, 50 and 75; PA DOT Exhibit 2).




c.
There are no RXR pavement markings, stop bars or yellow warning signs at the Shaft Street rail-highway crossing (Tr. 51 and 75).




d.
The crossing and roadway approaches on either side of the Shaft Street rail-highway crossing are level (Tr. 75).


2.
Shaft Street is a Borough road, and as it proceeds in a southerly direction, its name changes to Quality Row (Tr. 15-16, 39, 44, 50-51, 69 and 75).




a.
It is necessary to traverse the Shaft Street rail‑highway crossing to access a welding shop which does quite a bit of business, and certain streets in the Borough including Quality Hill, Long Row and Stable Row (Tr. 13‑16).



b.
Where Shaft Street intersects with Railroad's track, Shaft Street is utilized by pedestrians and vehicles including four school buses which traverse the rail-highway crossing daily (Tr. 16, 27-28 and 39-40).




c.
An estimated 125 one-way trips by cars are made each day through the Shaft Street rail-highway crossing (Tr. 40).




d.
An estimated 20 one-way trips by passenger vans, large sports utility vehicles or trucks are made each day through the Shaft Street rail-highway crossing (Tr. 40).




e.
An estimated 25 pedestrians made daily round trips through the Shaft Street rail-highway crossing as part of an exercise route commonly utilized by senior citizens (Tr. 41).



3.
Quality Row is contained wholly within the Borough's boundaries, is a Borough road, and does not lead to any destination outside the Borough's boundaries (Tr. 43-44, 50-51 and 70).



a.
About 102 residents occupy homes on Long Row and Stable Row which are perpendicular to, and intersect with, Quality Row (Tr. 16).





b.
Most traffic on Quality Row consists of Borough residents proceeding to and from their homes in that part of the Borough (Tr. 44).




c.
Quality Row does not intersect with any County roads (Tr. 45).



4.
The problem at the rail-highway crossing where Shaft Street intersects the Railroad's track is that potholes develop from time to time in the bituminous asphalt road surface at the crossing (Tr. 17 and 75).




a.
Sometimes the potholes are located at the Railroad's track between the rails and on the outer sides of the rails (Tr. 17 and 75).




b.
Sometimes the potholes are up to a 1½ feet wide, up to a foot deep, and so numerous that they extend the 20-foot width of Shaft Street where it intersects Railroad's track (Tr. 18, 28 and 75).



c.
The Borough has tried to repair the rail-highway crossing area where Shaft Street intersects the Railroad's track but has not been able to completely repair the crossing area due to the costs involved (Tr. 17).




d.
The Borough has used hot patch to fill in the potholes (Tr. 18, 28 and 75).




e.
The Borough wants the Railroad to cut and remove the existing road surface and then to repave the road surface with new asphalt (Tr. 18 and 29).  A repaving, rather than a patching, of the road surface at the Shaft Street rail‑highway crossing has not occurred in the last 26 years (Tr. 41).



f.
The Railroad track at the Shaft Street rail-highway crossing has not been removed and replaced in the last 26 years (Tr. 41 and 45).



g.
As of PA DOT's March 14, 2001 inspection of the Shaft Street rail-highway crossing, the road surface on the north and south sides of Shaft Street near the Shaft Street rail-highway crossing had some cracks but no potholes or the appearance of patched potholes, and there was no loose guard timber inside or outside the rails (Tr. 51 and 55; PA DOT Exhibit 2).



h.
As of TAS's July 21, 2000 inspection of the Shaft Street rail‑highway crossing, there was minimal water ponding, some evidence of patching repairs in the asphalt along the rails, and no subgrade problem (Tr. 72, 75-77 and 80).     




i.
Timber and asphalt are appropriate construction materials for the Shaft Street rail-highway crossing given the type of highway traffic at the crossing (Tr. 54-55 and 63).




j.
The estimated cost of removing and replacing all the existing timber and asphalt paving at the Shaft Street rail-highway crossing is $20,000.00 (Tr. 66).


5.
The Borough has contacted the Railroad to repair the road surface at the Shaft Street rail-highway crossing, but the Railroad has not made any repairs (Tr. 18).



6.
The Railroad's retaining (cribbing) wall starts about 500 feet from the Shaft Street rail-highway crossing and continues for six blocks parallel to Railroad Street in the Borough (Tr. 20-21, 30, 41-42, 53, 61and 72; Railroad Exhibit 1).




a.
About 120 homes, including some mobile homes, are located on the span of Railroad Street along which the retaining wall runs (Tr. 19; Railroad Exhibit 1).  These homes are bounded by the parallel roads of Railroad Street and Main Street (Tr. 26; Railroad Exhibit 1).




b.
The fronts of two homes on Railroad Street face the retaining wall (Tr. 19).




c.
The backs of other homes on Railroad Street ―backyards and, particularly, garages― stand opposite the retaining wall (Tr. 19).




d.
Railroad Street is a Borough road which is perpendicular to Shaft Street (Tr. 20-21 and 45; Railroad Exhibit 1).


7.
The Railroad's retaining wall is built of wooden, intertwined railroad ties in between which are sandwiched coal dirt and rock (Tr. 20, 31, 61 and 72).



a.
The bottom of the retaining wall is at street level, and the top of the retaining wall is of varying heights ranging from approximately four to ten feet (Tr. 31-32, 72 and 78; PA DOT Exhibit 1).




b.
The retaining wall abuts a hillside atop which sits Railroad's track (Tr. 72-73).  The hillside has an embankment only on one side, namely, the side where Railroad Street is situated (Tr. 43).  The top of the hillside levels off on the side away from Railroad Street (Tr. 43).



c.
The hillside is covered with overgrown vegetation including bushes and trees, some of which overhang the grassy parking area on the shoulder of Railroad Street (Tr. 21, 31-32 and 73; PA DOT Exhibit 1).



d.
The retaining wall is about 70 years old (Tr. 59).



e.
If the retaining wall were removed or collapsed, its absence would not structurally impact the foundation of the Railroad's track atop the hillside due to the distance between the wall's location and the track (Tr. 73-74).  




8.
The Borough has contacted the Railroad to repair or replace the retaining wall on Railroad Street, but the Railroad has not made any repairs or replacements (Tr. 21).



a.
At some places, the retaining wall is being pulled loose from the abutting hillside by the weight of the trees growing just above the wall (Tr. 21-22 and 73; Borough Exhibits 1 and 2).  Some trees on the hillside are 75 to 80 feet high (Tr. 31).



b.
In some areas, railroad ties from the retaining wall and rocks from the abutting hillside are lying on the ground in a grassy area where Borough residents park their cars between the road surface of Railroad Street and the Railroad's retaining wall because the Borough does not permit parking on Main Street (Tr. 22, 26 and 72-73; PA DOT Exhibit 1).




c.
In some locations, rats have nested within cracks in the retaining wall (Tr. 22‑23).




d.
 In the years 2000 and 2001, a total of four large trees fell from the hillside abutting the retaining wall onto Railroad Street (Tr. 23-24; see also Tr. 73-74).


9.
The falling debris from the Railroad's retaining wall and the hillside overlooking the wall has impeded the Borough's efforts to maintain the grassy parking area between Railroad Street and the retaining wall (Tr. 27).


10.
The Railroad, PA DOT and TAS agree that the customary maintenance responsibility allocation at a rail‑highway crossing is to require the railroad to maintain the rail-highway crossing surface between its rails and for a distance of two feet on the outer sides of its rails (Tr. 51-52, 66 and 79).


11.
On December 5, 1990, Railroad acquired the section of track within the Borough from Consolidated Rail Corporation (Conrail) as part of a package purchase of about 160 miles of track lying in the Reading cluster and serving mostly coal companies (Tr. 58 and 64).



a.
Because it intended to sell the Reading cluster track, Conrail did little or no maintenance of the track before selling the track to Railroad (Tr. 58).



b.
The purchase of the Reading cluster track gave Railroad nearly 100 rail-highway crossings and many retaining walls to maintain or upgrade (Tr. 58).  




c.
Railroad is attempting to rehabilitate the rail-highway crossings and retaining walls as time and money permit (Tr. 58-59).




d.
The Reading cluster track was originally built in the 1930's or 1940's (Tr. 59).



12.
A single Railroad train travels through the Borough twice a day (one round trip) (Tr. 59).




a.
The Railroad train traveling through the Borough is usually transporting coal, and the Railroad's primary coal customer is using about 38% less tonnage than previously  (Tr. 59-60).




b.
The Railroad has no current plans to increase the number of train trips through the Borough (Tr. 59-60).



13.
If the Railroad were to repair the Shaft Street rail-highway crossing, the Railroad would ask that the Borough contribute financially to the repairs, provide a traffic detour while the Railroad makes the repairs, and maintain the roadway approaches to the crossing after the repairs are made (Tr. 62-63 and 66; see also Tr. 79).


14.
The Shaft Street rail-highway crossing is presently safe for rail traffic (Tr. 65).



15.
The Shaft Street rail-highway crossing is presently safe for vehicular traffic (Tr. 65).



16.
The Railroad does not currently have the personnel or expertise to rebuild the retaining wall along Railroad Street from the same materials as its present construction (Tr. 63). 


17.
According to TAS, the problematic condition of the retaining wall could be resolved by cutting down the trees growing adjacent to the top edge of the wall while leaving the tree roots in place to help prevent soil erosion and by replacing decayed timbers in the wall or, alternatively, conducting a study about the feasibility of removing the entire retaining wall (Tr. 74).


18.
According to TAS, the development of potholes and cracks in the road surface at the Shaft Street rail‑highway crossing would be retarded or avoided if, next to the rails at the crossing, a flangeway material consisting of timber or rubber rail seal were installed to give the asphalt road surface at the crossing something with which to form a strong bond and, after the installation of the flangeway material, new asphalt were placed against the flangeway material between the rails and on the approaches on the outer sides of the rails (Tr. 75‑76).



19.
TAS requests that advance warning signs with the technical designation W10-1 and consisting of a yellow circular sign with a black "X" and the letters "RR" on the left and right quadrant of the sign be installed on the roadway approaches to the Shaft Street rail‑highway crossing to alert people that they are approaching an active railroad crossing (Tr. 77-78).



20.
TAS has not discovered any previous Pennsylvania Public Utility Commission order involving the construction, repair or maintenance of the retaining wall along Railroad Street in the Borough or of the Shaft Street rail-highway crossing in the Borough (Tr. 72).

DISCUSSION


As the complainant, the Borough has the burden of proving by a preponderance of the evidence that the Railroad has violated a provision of the Public Utility Code, a Commission regulation or a Commission order.  Rush v. Pennsylvania‑American Water Co., 75 Pa. PUC 49 (1991); 66 Pa. C.S. §332(a); 52 Pa. Code §§5.21(a) and 5.22(a)(4); see also 66 Pa. C.S. §315(c).  The expression "preponderance of the evidence" means that a party must present factual proof which is more persuasive than the factual proof presented by the opposing party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The evidence presented must be that which a reasonable mind might accept as adequate to support a conclusion.  Norfolk and Western Railway Co. v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Pennsylvania Labor Relations Board v. Kaufmann Department Stores, Inc., 345 Pa. 398, 29 A.2d 90 (1942); Murphy v. Pennsylvania Department of Welfare, 85 Pa. Cmwlth. Ct. 23, 480 A.2d 382 (1984).


The Borough's complaint alleges that the Railroad has failed to maintain adequate, safe and reasonable facilities (1) by allowing a portion of its retaining (cribbing) wall within the Borough to become dilapidated and overgrown with fairly large trees and (2) by not properly repairing the asphalt surface of an at grade rail-highway crossing in the Borough.



Section 1501 of the Public Utility Code
 declares that "[e]very public utility shall furnish and maintain adequate, . . . safe, and reasonable . . . facilities, and shall make all such repairs, changes, alterations, substitutions . . . to such . . . facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public."  Section 1505 of the Public Utility Code
 empowers the Commission, "after reasonable notice and hearing, upon . . . a complaint . . . [to] determine and prescribe . . . the reasonable, safe, adequate, sufficient, service or facilities to be . . . furnished . . . , including all such repairs, changes, alterations . . . or improvements in facilities as shall be reasonably necessary and proper for the safety, accommodation, and convenience of the public."  Section 2702 of the Public Utility Code
 "confers upon the Commission exclusive jurisdiction over all rail‑highway crossings in the Commonwealth, including the authority to order the construction, relocation, alteration, protection, or abolition of such crossings."  Ressler v. Reading, Blue Mountain and Northern Railroad Co., C-00004081 (opinion and order adopted September 25, 2002, entered November 15, 2002) at p. 5.  Section 2704 of the Public Utility Code
 authorizes the Commission to determine which concerned parties should be allocated the responsibility and cost of performing work at rail-highway crossings.  See Ressler at p. 5.  These statutory provisions and the Commission's decision in Ressler govern the outcome of the Borough's complaint.

I.
RETAINING WALL


In Ressler, the Commission considered the nature of its jurisdiction over the Railroad's retaining wall in Girardville Borough, Schuylkill County.  Preliminarily, the Commission distinguished its jurisdiction to require a public utility to maintain adequate, safe and reasonable facilities under section 1501 from its jurisdiction to mandate the alteration or protection of a rail-highway crossing under section 2702 by allocating the responsibilities and costs of the alteration or protection in conformity with section 2704 to the involved parties including, but not limited to, the public utility.  Noting that its jurisdiction over rail-highway crossings encompasses crossing approaches, the Commission then reasoned that the retaining wall was part of the Lower Railroad Street rail‑highway crossing approach in Girardville Borough because the wall prevented debris from falling onto Lower Railroad Street and, in turn, from blocking vehicular access to the crossing and to Upper Railroad Street located on the opposite side of the crossing.  Ressler at p. 6.  Finally, the Commission determined that, although it had the power to apportion costs to Girardville Borough and the Railroad, all responsibilities and costs for repairing the wall should be allocated to the Railroad because "the Railroad's failure to maintain the wall was the major cause of the wall's current [unsafe] condition."  Id. at 9‑10.


I now examine the credible evidence of record to ascertain whether the Railroad's retaining wall in the Borough is part of the Shaft Street rail-highway crossing in the Borough.  The retaining wall in the Borough runs for six blocks along Railroad Street and an abutting hillside atop which sits Railroad's track in that portion of the Borough (Fact-findings 6 and 7.b).  The top of the hillside levels off on the side away from Railroad Street so that the hillside has an embankment only on the side where the retaining wall is located (Fact‑finding 7.b).  The retaining wall ends about 500 feet from the Shaft Street rail‑highway crossing where both the ground on which the crossing sits and the roadway approaches to the crossing are level (Fact-findings 1.d and 6).  Railroad Street and Shaft Street are perpendicular to each other (Fact-finding 6.d).  The removal or collapse of the retaining wall would not structurally impact the foundation of the Railroad's track atop the hillside or at the Shaft Street rail-highway crossing due to the distance between the wall's location and the Railroad's track whether it is the track atop the hillside or the track at the Shaft Street crossing (Fact‑finding 7.e).  Nothing in the record suggests that the removal or collapse of the retaining wall would, in any way, affect the Shaft Street rail-highway crossing such as by blocking approaches to the crossing or allowing debris to fall on or near the crossing (e.g., Fact-findings 4, 4.a, 4.b, 4.e, 4.g, 4.h, 8.a, 8.b, 8.c, 8.d and 9).  Reviewing the credible evidence, I conclude that the Railroad's retaining wall along Railroad Street in the Borough is wholly independent of the Shaft Street rail-highway crossing and is thus not part of a rail-highway crossing within the Borough.  See Ressler; TAS's Main Brief at p. 6; PA DOT's Main Brief at p. 6.



Although the retaining wall is not part of a rail-highway crossing, the wall is unquestionably a Railroad facility.  66 Pa. C.S. §1501; Ressler; White Haven Borough v. Reading, Blue Mountain and Northern Railroad Co., C-00004202 (opinion and order adopted February 7, 2002, entered February 8, 2002); Borough of Renovo v. Consolidated Rail Corp., C-00968197 (order adopted May 21, 1998, entered May 22, 1998); Application of Port Authority of Allegheny County, A-00100490 (opinion and order adopted June 30, 1994, entered August 1, 1994).  Because the retaining wall is a Railroad facility, the Railroad is responsible for maintaining the wall in an adequate, safe, and reasonable condition and for making all such repairs, changes, alterations or substitutions to the wall as are necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public as required by section 1501 of the Public Utility Code.  Ressler; White Haven Borough; see also 66 Pa. C.S. §1505.


In this instance, the Borough and the Railroad have stipulated that the removal of certain trees on the hillside abutting the retaining wall will satisfy the Borough's primary concerns about the wall, namely, the safety and maintenance of the grassy area between the wall and Railroad Street which the Borough tries to maintain and which some Borough residents use as a parking space for their vehicles (Fact‑findings 8.b and 9).  TAS agrees that the immediate concerns about the retaining wall will be resolved by cutting down certain trees, especially those growing adjacent to the top edge of the wall, while leaving the tree roots in place to help prevent soil erosion (Fact-finding 17).  However, TAS asserts that the Railroad should also replace decayed timbers in the wall or, alternatively, conduct a study about the feasibility of removing the entire retaining wall in order to resolve other concerns raised by the Borough such as the nesting of vermin in cracks left by dislodged wall timbers or the discovery of some dislodged wall timbers on the grassy area between the wall and Railroad Street (Fact‑findings 8.b, 8.c and 17).


I accept the Borough-Railroad stipulation on tree removal as being a very workable solution to the principal retaining wall problems identified by the Borough and as being consistent with the requirements of section 1501 and the public interest  described in section 1501.  See White Haven Borough; 66 Pa. C.S. §1505.  I also accept TAS's timber replacement recommendation and direct the Railroad, within 180 days of the entry date of the Commission's order at Docket No. C-00004371, to replace missing or decayed timbers and to notify the Borough, TAS and the Commission's Secretary in writing that it has completed the replacement.  See 66 Pa. C.S. §1505.


Nevertheless, I am not going to order the Railroad to conduct a study about the feasibility of completely disassembling the retaining wall along the six blocks of Railroad Street even though the complete removal of the wall might ultimately be desirable as well as practical.  My decision not to order the study is based on the Commission's decision in White Haven Borough wherein the Commission refused to require the Railroad to remove a structure without proof of the structure's posing a present safety hazard because the structure's removal "would create an unreasonable expense for a short line railroad that is struggling to survive."  Id. at 7.  Similarly, I believe that it would demand an unreasonable use of the Railroad's limited resources to require the Railroad to make a study about the feasibility of removing the retaining wall in the Borough without proof that the wall is overall a current safety hazard.
II.
RAIL-HIGHWAY CROSSING


The Commission has jurisdiction over rail-highway crossings which are defined as the "intersection of a highway with a railroad right-of-way, upon which railroad tracks lie, and [which] can be at, above or below the grade of the railroad tracks."  Wheeling and Lake Erie Railway Co. v. Pennsylvania Public Utility Commission, 778 A.2d 785, 790 n.4 (Pa. Cmwlth. Ct.), petition for allowance of appeal denied, 567 Pa. 769, 790 A.2d 1021 (2001).  Furthermore, the Commission has jurisdiction over the approaches to rail-highway crossings.  Pennsylvania Department of Transportation v. Pennsylvania Public Utility Commission, 64 Pa. Cmwlth. Ct. 299, 440 A.2d 657 (1982); Springettsbury v. Pennsylvania Public Utility Commission, 5 Pa. Cmwlth. Ct. 102, 289 A.2d 762 (1972); Re Mifflin County, 66 Pa. PUC 135 (1988).  All the parties and I concur that the intersection of Railroad's track and the Borough road called Shaft Street constitutes an at grade rail‑highway crossing which is within the Borough and subject to the Commission's jurisdiction (Fact-findings 1, 1.a, 2.a and 2.b).  66 Pa. C.S. §§2702 and 2704; see also Ressler; White Haven Borough.


Two issues regarding the Shaft Street rail-highway crossing require resolution:  (a) whether the crossing needs to be altered or repaired at this time and (b) which parties should be held responsible for altering or repairing the crossing now, if needed, and maintaining it in the future.

A.
Need for Crossing Alteration/Repair


The Shaft Street rail-highway crossing contains one set of Railroad track consisting of two rails (Fact-finding 1.a).  At the crossing, the Railroad's track intersects one Borough road known as Shaft Street (Fact-findings 1, 2 and 3).  The Shaft Street rail‑highway crossing and the roadway approaches on either side of the crossing are level (Fact-finding 1.d).  About twenty-five pedestrians, four school buses, 125 cars and twenty larger vehicles travel daily over the crossing (Fact‑findings 2.a, 2.b, 2.c, 2.d and 2.e).  The crossing provides access to a welding business and homes occupied by approximately 102 Borough residents (Fact-findings 2.a, 3.a and 3.b). 


Potholes have developed from time to time in the bituminous asphalt road surface at the crossing (Fact-finding 4).  Potholes up to 1½ feet wide and a foot deep have appeared along the rails of the Railroad's track ―both between the rails and on the outer sides of the rails― across the width of Shaft Street (Fact-findings 4.a and 4.b).  At the time of the hearing, the crossing was safe for both railroad and vehicular traffic (Fact‑findings 14 and 15).  Borough witness Daniel J. Malloy credibly stated that, although the Borough had asked the Railroad to repair potholes at the crossing, the Railroad had never done so and thus the Borough had been forced to expend its resources to repair the surface of the crossing area as warranted (Fact-findings 4.c, 4.d and 5).  TAS witness Ronald J. Hull credibly testified that his inspection of the crossing revealed minimal water ponding, no subgrade problem and patching repairs of the bituminous asphalt surface along the rails at the crossing (Fact‑findings 4.a, 4.d and 4.h).  Moreover, Mr. Hull opined that, in addition to the existing automatic flashing warning signals at the crossing, the crossing approaches should be equipped with advance yellow circular W10‑1 warning signs bearing a black "X" and the letters "RR" (Fact‑findings 1.b, 1.c and 19).  According to the credible testimony of PA DOT witness Roger Aulakh, an inspection of the crossing showed that the road surface on the north and south sides of Shaft Street near the crossing contained some cracks but neither potholes nor the appearance of patched potholes (Fact‑finding 4.g).



Based on the credible evidence, I conclude that, some alteration or repair of the road surface at the Shaft Street rail-highway crossing is necessary to preserve the integrity of the crossing so that dangerous potholes will not continually develop, particularly along the Railroad's rails.  Furthermore, I accept TAS's recommendation for the installation of W10-1 warning signs at the crossing because no party voiced any opposition to the recommendation and the installation of nonmechanical signs would afford the traveling public greater protection at the crossing by acting as a back-up warning if the automatic flashing signals failed.  
B.
Responsibility for Alteration or Repair and Maintenance



The Borough argues that the Railroad should remove and replace the entire road surface of the Shaft Street rail-highway crossing to eliminate the continual development of potholes at the crossing (Fact-finding 4.e).  Railroad witness Wesley Westenhoefer estimates that the cost of removing and replacing all the existing timber and asphalt paving at the Shaft Street rail-highway crossing would be $20,000.00 (Fact‑finding 4.j).  Mr. Westenhoefer claims that the Railroad is attempting to rehabilitate its many rail‑highway crossings as time and money permit and that, if the Railroad is directed to alter or repair the Shaft Street rail-highway crossing, the Railroad will seek the Borough's assistance by requesting a financial contribution from the Borough toward the cost of the alteration or repair, the Borough's provision of a traffic detour while the crossing is being altered or repaired, and the Borough's maintenance of the roadway approaches to the crossing in the future (Fact‑findings 11.c and 13).


TAS witness Hull contends that the development of potholes and cracks in the road surface at the Shaft Street rail‑highway crossing would be retarded or avoided if, next to the rails at the crossing, a flangeway material consisting of timber or rubber rail seal were installed to give the asphalt road surface at the crossing something with which to form a strong bond and then, after the installation of the flangeway material, new asphalt were placed against the flangeway material between the rails and on the approaches on the outer sides of the rails (Fact‑finding 18).  I accept TAS's recommended alteration/repair of the crossing as a sensible and cost-effective solution for a more lasting protection of the crossing which will benefit the Railroad, the Borough and the Borough's residents who traverse the crossing by promoting the safety of the crossing.  The paramount concern in a rail-highway crossing case is safety.  Ressler; White Haven Borough; 66 Pa. C.S. §1501.  


I now consider which party or parties should bear the responsibility and cost for making TAS's recommended alteration/repair of the Shaft Street rail-highway crossing and for maintaining the altered or repaired crossing in the future.  To make a just and reasonable allocation of the responsibility and associated costs for altering or repairing a rail-highway crossing, the Commission considers all relevant factors such as which party built the crossing; whether a roadway existed before the crossing was built; the relative benefit conferred on each party with construction, alteration or repair of the crossing; whether any party's action or inaction caused the crossing's deterioration and need for alteration or repair; and whether any prior order or agreement allocated responsibility and costs to any party.  Bell Atlantic‑Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, 672 A.2d 352 (Pa. Cmwlth. Ct. 1995); Greene Township Board of Supervisors v. Pennsylvania Public Utility Commission, 668 A.2d 615 (Pa. Cmwlth. Ct. 1995); Municipality of Monroeville v. Pennsylvania Public Utility Commission, 143 Pa. Cmwlth. Ct. 668, 600 A.2d 655 (1991); County of Chester v. Pennsylvania Public Utility Commission, 47 Pa. Cmwlth. Ct. 366, 408 A.2d 552 (1979); Ressler; White Haven Borough.


No party has produced any prior Commission order involving the construction, repair or maintenance of the Shaft Street rail-highway crossing in the Borough (Fact‑finding 20).  The Railroad acknowledges that its track through the Borough was built in the 1930's or 1940's by a predecessor railway and was purchased by it from Conrail on December 5, 1990, with the knowledge that little had been done by Conrail in recent years to maintain the track and other railway facilities being purchased (Fact-findings 11, 11.a, 11.b, 11.c and 11.d).  The Railroad operates a single train through the Borough twice a day, primarily to transport coal (Fact-findings 12 and 12.a).  Since becoming the owner of the track at the Shaft Street rail-highway crossing in December of 1990, the Railroad has not made any alteration or repair of the crossing (Fact-finding 5; see also Fact‑findings 4.c, 4.d, 4.e and 4.f).  TAS witness Hull has credibly explained that the development of potholes and cracks in the surface of the Shaft Street rail-highway crossing largely stems from the lack of flangeway material at the rails to which the bituminous asphalt surface can properly adhere (Fact-finding 18).  Collectively, this evidence persuades me that the Railroad should be held responsible for the potholes at the Shaft Street rail-highway crossing and should be ordered to take the necessary measures to correct this problem.



Consequently, I shall order the Railroad, within 180 days of the entry date of the Commission's order at Docket No. C-00004371, to install, at its sole cost and expense, next to its rails at the Shaft Street rail-highway crossing a flangeway material consisting of timber or rubber rail seal and, after the installation of the flangeway material, to put new asphalt paving against the flangeway material between the rails and also on the approaches on the outer sides of the rails for a distance of at least two feet outward from the rails and across the full width of the Shaft Street rail-highway crossing (Fact-findings 10 and 18).  See Re Mifflin County (a railroad is generally assigned the responsibility for maintaining the crossing surface between its rails and for a distance of two feet on the outer sides of its rails).


Because the only route to a portion of the Borough is over Shaft Street and the rail‑highway crossing (Fact-finding 2.a), it appears that no round-the-clock detour can be used to completely circumvent the crossing during the alteration or repair of the crossing.  Inasmuch as the Borough has previously patched the Shaft Street rail‑highway crossing surface (Fact-findings 4.c, 4.d, 4.h and 5), I infer that, while the Borough-employed workers patched the crossing surface in the past, the Borough found a way to temporarily detour traffic around the crossing or to temporarily restrict access to part of the road surface at the crossing such as by closing one lane of the road and using flagmen to control the flow of traffic over the crossing by alternately allowing traffic to move in opposite directions over the crossing.


To protect the traveling public and the Railroad-employed workers while the Railroad makes the ordered installation of flangeway material and new asphalt paving at the crossing, I shall direct the Borough and the Railroad to cooperate with each other with respect to the ordered alteration or repair of the crossing and to discharge the following specific duties:


(1)
The Railroad shall give the Borough and TAS two weeks' written advance notice of the date on which the Railroad will begin the alteration or repair of the crossing and of the anticipated dates when alteration or repair work will be performed at the crossing.

(2)
The Railroad shall inform the Borough and TAS in writing and by telephone of any changes in the dates for the performance of alteration or repair work at the crossing.

(3)
During the dates when the Railroad is altering or repairing the Shaft Street rail-highway crossing, the Borough shall, at its sole cost and expense, furnish all material and do all work necessary (a) to establish, mark and maintain a suitable detour to circumvent the crossing in accordance with the Manual on Uniform Traffic Control Devices or, alternatively, (b) to provide flagmen to control the flow of traffic over the crossing and to warn, through appropriate posted roadway signs, all pedestrian and vehicular traffic approaching the crossing of the work being performed at the crossing and any changing traffic pattern at the crossing.

(4)
During the dates when the Railroad is altering or repairing the Shaft Street rail-highway crossing, the Railroad shall, at its sole cost and expense, stop its train before entering the crossing in order to have a train crewman exit the train and flag the train over the crossing to help reduce the potential for accidents at the crossing as the crossing undergoes alteration or repair.

(5)
The Railroad shall conduct its operations in the vicinity of the crossing in a safe manner and under control while the alteration or repair work is being done at the crossing.


(6)
The Railroad shall notify the Borough and TAS in writing and by telephone of the last date on which the crossing alteration or repair work will be performed; this notice will allow the Borough to arrange for the discontinuation of any detour, warning signs and markings or flagging of traffic over the crossing.

(7)
The Railroad shall notify the Borough, TAS and the Commission's Secretary in writing of its completion of the alteration or repair work at the Shaft Street rail‑highway crossing.


Furthermore, within 180 days of the entry date of the Commission's order at Docket No. C-00004371, the Railroad shall, on each roadway approach to the Shaft Street rail-highway crossing, install a W10-1 yellow circular advance warning sign with a black "X" and the letters "RR" on the left and right quadrant of the sign (Fact‑finding 19).  The Railroad shall give the Borough and TAS two weeks' written advance notice of the date on which the Railroad will install the W10-1 signs.  The Railroad shall give the Borough and TAS written and telephonic notice of any changes in the date for the installation of the W10-1 warning signs.  Finally, the Railroad shall give the Borough, TAS, and the Commission's Secretary written notice of the completed installation of the signs.


Upon completion of the alteration or repair of the Shaft Street rail‑highway crossing, the Railroad shall, at its sole cost and expense, furnish all material and do all work necessary to maintain its rails, the surface between its rails, the subgrade below its rails, the surface and subgrade two feet outward from its rails on both roadway approaches to the crossing, and the railroad warning signals at the crossing including the new W10-1 signs and the existing automatic flashing light warning signals on the roadway approaches to the crossing (Fact-finding 1.b).

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §§701, 1501, 1505, 2702 and 2704.




a.
The Commission has jurisdiction over Railroad's entire retaining wall along six blocks of Railroad Street in the Borough.  66 Pa. C.S. §§1501 and 1505.




b.
The Commission's jurisdictional limits at the Shaft Street rail‑highway crossing consist of the area within the confines of the railroad right-of-way and the highway right-of-way involved in the crossing alteration and repair project as well as the installation and maintenance of the W10-1 sign on each roadway approach to the crossing and the maintenance of the existing automatic flashing light warning signal on each roadway approach to the crossing.  66 Pa. C.S. §§2702 and 2704.



2.
As the complainant, the Borough had and carried the burden of proving by a preponderance of the evidence that the Railroad maintained inadequate, unsafe or unreasonable facilities within the meaning of sections 1501 and 2702 of the Public Utility Code.  66 Pa. C.S. §§332(a), 1501 and 2702; 52 Pa. Code §§5.21(a) and 5.22(a)(4); see also 66 Pa. C.S. §315(c).



3.
The Railroad has a duty to maintain adequate, safe and reasonable facilities including its retaining wall along six blocks of Railroad Street within the Borough and its rails, the related subgrade and the corresponding road surface between the rails and for two feet beyond the outer sides of the rails at the Shaft Street rail‑highway crossing within the Borough.  66 Pa. C.S. §§1501 and 2702.


4.
The Commission has exclusive authority to order the alteration, repair or protection of a rail-highway crossing and to determine which concerned parties should be allocated the responsibility and cost of performing such work.  66 Pa. C.S. §§2702 and 2704.


5.
The Commission is empowered to order the Railroad to provide reasonable, safe, adequate and sufficient facilities, including all alterations and repairs reasonably necessary and proper for the safety, accommodation, and convenience of the public.  66 Pa. C.S. §1505.

RECOMMENDED ORDER


THEREFORE, IT IS RECOMMENDED:



1.
That the formal complaint filed by the Borough of Gilberton against the Reading, Blue Mountain and Northern Railroad Company at Docket No. C-00004371 is sustained.


2.
That the Pennsylvania Public Utility Commission establishes its jurisdictional limits at the crossing where Shaft Street intersects the Reading, Blue Mountain and Northern Railroad Company's track in the Borough of Gilberton (AAR 591817U) as the area within the confines of the railroad right-of-way and the highway right-of-way involved in the crossing alteration and repair project including the installation and maintenance of the W10-1 sign on each roadway approach to the crossing and the maintenance of the existing automatic flashing light warning signal on each roadway approach to the crossing.



3.
That approval is given to the stipulation between the Borough of Gilberton and the Reading, Blue Mountain and Northern Railroad Company for the removal of certain trees along the Reading, Blue Mountain and Northern Railroad Company's retaining wall bordering Railroad Street in the Borough of Gilberton.



4.
 That the Reading, Blue Mountain and Northern Railroad Company shall, within 180 days of the entry date of the Pennsylvania Public Utility Commission's order at Docket No. C-00004371, replace missing or decayed timbers in its retaining wall bordering Railroad Street in the Borough of Gilberton and notify the Borough of Gilberton, the Bureau of Transportation and Safety of the Pennsylvania Public Utility Commission, and the Secretary of the Pennsylvania Public Utility Commission in writing that it has completed the replacement.


5.
That, within 180 days of the entry date of the Pennsylvania Public Utility Commission's order at Docket No. C-00004371, the Reading, Blue Mountain and Northern Railroad Company shall, at its sole cost and expense, install next to its rails at the Shaft Street rail‑highway crossing in the Borough of Gilberton a flangeway material consisting of timber or rubber rail seal, and shall, upon the installation of the flangeway material, put new asphalt paving against the flangeway material between the rails and also on the approaches on the outer sides of the rails for a distance of at least two feet outward from the rails and across the full width of the Shaft Street rail-highway crossing in the Borough of Gilberton.



6.
That the Borough of Gilberton and the Reading, Blue Mountain and Northern Railroad Company shall cooperate with each other to protect the public and each other's workers, facilities and operations during the alteration or repair of the Shaft Street rail-highway crossing in the Borough of Gilberton.



7.
That the Reading, Blue Mountain and Northern Railroad Company shall give the Borough of Gilberton and the Bureau of Transportation and Safety of the Pennsylvania Public Utility Commission two weeks' written advance notice of the date on which the Reading, Blue Mountain and Northern Railroad Company will begin the alteration or repair of the Shaft Street rail-highway crossing in the Borough of Gilberton and of the anticipated dates when alteration or repair work will be performed at the crossing.



8.
That the Reading, Blue Mountain and Northern Railroad Company shall inform the Borough of Gilberton and the Bureau of Transportation and Safety of the Pennsylvania Public Utility Commission in writing and by telephone of any changes in the dates for the performance of alteration or repair work at the Shaft Street rail-highway crossing in the Borough of Gilberton.


9.
That, during the dates when the Reading, Blue Mountain and Northern Railroad Company is altering or repairing the Shaft Street rail-highway crossing, the Borough of Gilberton shall, at its sole cost and expense, furnish all material and do all work necessary (a) to establish, mark and maintain a suitable detour to circumvent the crossing in accordance with the Manual on Uniform Traffic Control Devices or, alternatively, (b) to provide flagmen to control the flow of traffic over the crossing and to warn, through appropriate posted roadway signs, all pedestrian and vehicular traffic approaching the crossing of the work being performed at the crossing and any changing traffic pattern at the crossing.


10.
That, during the dates when the Reading, Blue Mountain and Northern Railroad Company is altering or repairing the Shaft Street rail-highway crossing in the Borough of Gilberton, the Reading, Blue Mountain and Northern Railroad Company shall, at its sole cost and expense, stop its train before entering the crossing in order to have a train crewman exit the train and flag the train over the crossing to help reduce the potential for accidents at the crossing as the crossing undergoes alteration or repair.


11.
That the Reading, Blue Mountain and Northern Railroad Company shall notify the Borough of Gilberton and the Bureau of Transportation and Safety of the Pennsylvania Public Utility Commission in writing and by telephone of the last date on which the alteration or repair work will be performed at the Shaft Street rail-highway crossing in the Borough of Gilberton.



12.
That the Reading, Blue Mountain and Northern Railroad Company shall notify the Borough of Gilberton, the Bureau of Transportation and Safety of the Pennsylvania Public Utility Commission, and the Secretary of the Pennsylvania Public Utility Commission in writing of its completion of the flangeway installation and asphalt paving alteration or repair work at the Shaft Street rail‑highway crossing in the Borough of Gilberton.



13.
That, while the Shaft Street rail-highway crossing in the Borough of Gilberton is being altered or repaired, the Reading, Blue Mountain and Northern Railroad Company shall conduct its operations in the vicinity of the crossing in a safe manner and under control.



14.
That, within 180 days of the entry date of the Pennsylvania Public Utility Commission's order at Docket No. C-00004371, the Reading, Blue Mountain and Northern Railroad Company shall, on each roadway approach to the Shaft Street rail‑highway crossing in the Borough of Gilberton, install, at its sole cost and expense, a W10-1 yellow circular advance warning sign with a black "X" and the letters "RR" on the left and right quadrant of the sign.


15.
That the Reading, Blue Mountain and Northern Railroad Company shall give the Borough of Gilberton and the Bureau of Transportation and Safety of the Pennsylvania Public Utility Commission two weeks' written advance notice of the date on which the Reading, Blue Mountain and Northern Railroad Company will have the W10-1 warning signs installed on the approaches to the Shaft Street rail-highway crossing in the Borough of Gilberton.



16.
That the Reading, Blue Mountain and Northern Railroad Company shall inform the Borough of Gilberton and the Bureau of Transportation and Safety of the Pennsylvania Public Utility Commission in writing and by telephone of any changes in the date for the installation of the W10-1 warning signs at the Shaft Street rail-highway crossing in the Borough of Gilberton.



17.
That the Reading, Blue Mountain and Northern Railroad Company shall notify the Borough of Gilberton, the Bureau of Transportation and Safety of the Pennsylvania Public Utility Commission, and the Secretary of the Pennsylvania Public Utility Commission in writing of its completed installation of the W10-1 warning signs at the Shaft Street rail-highway crossing in the Borough of Gilberton.



18.
That, upon completion of the alteration or repair of the Shaft Street rail‑highway crossing in the Borough of Gilberton, the Reading, Blue Mountain and Northern Railroad Company shall, at its sole cost and expense, furnish all material and do all work necessary to maintain, at the Shaft Street rail-highway crossing in the Borough of Gilberton, its rails, the surface between its rails, the subgrade below its rails, the surface and subgrade two feet outward from its rails on both roadway approaches to the crossing and across the width of the crossing, as well as the railroad warning signals at the crossing including the W10-1 warning signs and the automatic flashing light warning signals.

Dated:  April 4, 2003















DEBRA PAIST








Administrative Law Judge
�	The letter was received by me on March 5 and transmitted by me to the Commission's Secretary for filing.  The letter was deemed filed with the Secretary on March 7, 2001. 


�	66 Pa. C.S. §1501.


�	66 Pa. C.S. §1505. 


�	66 Pa. C.S. §2702. 


�	66 Pa. C.S. §2704. 
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