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I.  HISTORY OF THE PROCEEDING


On July 19, 2002, Cynthia Robinson (Complainant) filed a formal complaint (Complaint) against Philadelphia Gas Works (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges that in the summer of 2001, Respondent sent her a large make-up bill.  Complainant requests that the Commission direct Respondent to eliminate the amount of the make-up bill from her account.



Respondent filed an Answer on August 16, 2002.  Respondent admits that Complainant was sent a bill for unbilled service.  Respondent asserts, however, that the Commission’s Bureau of Consumer Services (BCS) in a decision on Complainant’s informal complaint, compensated Complainant for the long period of time that Respondent failed to read her meter and underestimated her bills, by requiring Respondent to credit a portion of the make-up bill to her account.  Respondent requests that the Commission rule in its favor.



By Hearing Notice dated September 27, 2002, I was assigned to this case and a hearing was scheduled for January 15, 2003.  The hearing was held as scheduled.



Complainant appeared pro se and testified.  Complainant introduced one exhibit.  Complainant Exhibit 1 consists of partial copies of her gas bills dated September 15, 1992; October 15, 1993; June 19, 1996; August 14, 1996; and September 3, 1996.  Complainant’s exhibit was admitted into evidence.



Respondent was represented by Laureto Farinas, Esquire.  Respondent presented the testimony of Linda Pereria.  Ms. Pereria is employed by Respondent as a customer review officer.  (Tr. 35).  Respondent introduced five exhibits.  PGW Exhibit 1 is a copy of a document that provides detailed information regarding the meter that was installed on March 25, 1988, at Complainant’s property.  PGW Exhibit 2 is a copy of the account statement for Complainant.  PGW Exhibit 3 is a copy of note screens detailing Complainant’s contacts with Respondent.  PGW Exhibit 4 is a copy of the BCS decision.  PGW Exhibit 5 is a copy of PGW’s tariff regarding “estimated billing” and “payment agreements – make-up bills.”  Respondent’s exhibits were admitted into evidence.
II.  FINDINGS OF FACT


1.
Complainant, Cynthia E. Robinson, resides at 5983 North Opal Street, Philadelphia, PA 19141.  (Tr. 5).



2.
When Complainant moved into the Opal Street property in 1980, she had a gas furnace installed.  (Tr. 32).



3.
The previous resident at the Opal Street property had oil heat.  (Tr. 32-33).



4.
Complainant became a customer of record with Respondent on February 6, 1981.  (Tr.  48-49).



5.
Up until approximately January 14, 2000, Complainant’s account was listed by Respondent as non-heating, i.e. cooking and hot water.  Her account is currently listed as heating.  (Tr. 51-53).



6.
On March 25, 1988, Respondent replaced the gas meter installed at the Opal Street property with another gas meter.  (Tr. 36-38; PGW Ex. 1).



7.
Respondent estimated Complainant’s meter readings from September 3, 1996 to July 16, 2001.  (Tr. 42; PGW Ex. 4).



8.
On July 16, 2001, Complainant was issued a make-up bill in the amount of $2,360.03.  (Tr. 41, 47-48; PGW Ex. 4).



9.
In June of 2001 Respondent installed an automatic meter reading (AMR) device at Complainant’s property.  (Tr. 41-42).



10.
On June 21, 2002, BCS rendered a decision on the informal complaint filed by Complainant.  (Tr. 44-47; PGW Ex. 4).



11.
BCS decided that Respondent was to credit $472.00 to Complainant’s account because of its failure to read Complainant’s meter over an extended period of time.  (PGW Ex. 4).



12.
BCS also decided that Respondent was to waive all late payment charges assessed to Complainant from July 16, 2001 to June 21, 2002.  (PGW Ex. 4).



13.
BCS further decided that Complainant was to pay her monthly budget bill (which was then $240.00  for the Opal Street property and a rental property on 23rd Street) plus $80.00 each month toward her combined arrears on both properties ($1,888.03 + $3,946.06 = $5,834.09) beginning with the August 2002 due date.  (PGW Ex. 4).



14.
On August 5, 2002, Respondent credited $472.00 to Complainant’s account in compliance with the BCS decision.  (Tr. 47).



15.
On August 5, 2002, Respondent removed $449.41 in late payment charges from Complainant’s account in compliance with the BCS decision.  (Tr.  47).



15.
As of the hearing on January 15, 2003, Complainant was current with the BCS decision.  (Tr. 44).

III.  DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant alleges that the make-up bill she received in July 2001 in the amount of $2,360.03 for her residence on Opal Street is not correct.  Complainant requests that the Commission direct Respondent to eliminate the amount of the make-up bill from her account.


This case stems from Complainant’s mistaken belief that Respondent had installed an AMR device at her Opal Street property on March 25, 1988.  (Tr. 5-6).  Consequently, Complainant believed that since March 1988, Respondent had been reading or could have read her meter automatically without the need to enter her property.  (Tr. 5-6).  Complainant therefore challenges the legitimacy of the make-up bill she received for underestimated readings during the period from September 3, 1996 to July 16, 2001.  (Tr. 5-6).



However, as Respondent’s witness Linda Pereria explained, Respondent did not install an AMR device at the Opal Street property on March 25, 1988.  (Tr. 36-38; PGW Ex. 1).  It installed a regular meter at the property on that date – one that still required Respondent’s meter reader to enter the property to read.  (Tr. 36-38; PGW Ex. 1).  It was not until June of 2001 that Respondent installed an AMR device at the Opal Street property.  (Tr. 41-42).  And unfortunately from September 3, 1996 to July 16, 2001, Respondent failed to obtain actual meter readings and underestimated the meter readings.  (Tr. 42).  Consequently, when Respondent did obtain an actual meter reading on July 2001, it issued Complainant a bill for unbilled service over the approximately five-year prior period (Tr. 41-42, 47-48; PGW Ex. 4).  



Ms. Pereria surmised that the reason why Respondent may have so underestimated Complainant’s usage during that five-year period was because the Opal Street property was listed as a non-heating account from the inception of service on February 6, 1981 to approximately January 14, 2000.  (Tr. 51-53).  Prior to that time, Ms. Pereria testified, Respondent did not know that Complainant also used gas heat.  (Tr. 51-53).  Complainant presented testimony that supported Ms. Pereria’s theory.  Complainant testified that she believed that the prior residents at the Opal Street property used oil heat.  (Tr. 32-33).  Complainant stated that she had a gas furnace installed at the Opal Street property when she moved there in 1980.  (Tr.  32).



In any event, record evidence provides that the genesis of the make-up bill was Respondent’s failure to obtain actual meter readings over the five-year period from September 3, 1996 to July 16, 2001.  The excuse Ms. Pereria provided for Respondent’s failure to read Complainant’s meter during that time was that in 1999, after AMR devices were installed in most areas, Respondent assigned less employees to read the other meters.  (Tr. 42).  However, Respondent concedes that its failure to read Complainant’s meter over the five-year period was a violation of law.  (Tr. 45).  Under Respondent’s Tariff, it was required to read Complainant’s meter at least every six (6) months.  See, PGW Tariff §3.21(c).  Respondent agrees with the BCS decision on Complainant’s informal complaint that found that Respondent’s failure to read Complainant’s meter over the extended period of time resulted in Complainant being “unable to judiciously manage gas consumption and exercise conservation measures, as necessary.”  (Tr. 45; PGW Ex. 4).  To compensate Complainant for Respondent’s illegal omission, BCS required Respondent to credit 20% ($472.00) of the make-up bill ($2,360.03) to Complainant’s account.  (PGW Ex. 4).  BCS also required Respondent to waive all late payment charges assessed to Complainant from July 16, 2001 to June 21, 2002, in regard to the Opal Street property.  (PGW Ex. 4).  BCS also provided a payment schedule for Complainant to pay the balance of the make-up bill ($1,888.03) as well as the balance on a rental property on 23rd Street ($3,946.06) over a 6.5 year period ($80.00 per month beginning August  2002).
  (PGW Ex. 4).  As of the hearing in the case, Respondent had fully complied with the BCS decision and Complainant was complying with the BCS decision.  (Tr. 44, 47).


Therefore, there is substantial evidence of record that Complainant received unbilled service which Respondent is entitled to bill Complainant for after the fact.  However, Commission case law provides that there is a limit to how far back Respondent can go to recoup underbillings.  The Commission has held that a utility is limited to a four-year past period for recoupment of underbillings when there is no legal finding that the customer engaged in theft of service.  See, Angie’s Bar v. Duquesne Light Company, 72 PA PUC 213, 217 (1990).  This Commission case law is not inconsistent with Sections 3.24 and 4.54 of Respondent’s Tariff, which are similar to Section 56.14 of the Commission’s regulations, 52 Pa. Code §56.14.  Those provisions permit utilities to recoup underbillings.
  Sections 3.24 and 4.54 of Respondent’s Tariff provides:

3.24  ESTIMATED BILLING

Estimated bills are to be paid in accordance with standard payment terms of this Tariff.  They are subject to revision when the meter reading of the Customer’s actual use, later secured, discloses any difference from the estimate.

*   *   *

4.54.  PAYMENT AGREEMENTS – MAKE-UP BILLS
If a residential Customer receives a “make-up” bill for previously unbilled service, the Customer may enter into an affordable payment agreement which, at the option of the Customer, shall extend at least as long as the period during which the excess billing accrued.  Consistent with the provisions of Regulation 3.43(b), no finance charges shall be imposed as long as the Customer complies with the terms of the payment agreement.

And, Section 56.14 of the Commission’s regulations, 52 Pa. Code §56.14, provides:

§56.14.  Previously unbilled utility service.
  When a utility renders a make-up bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill by at least 50% and at least $50:

(1)  The utility shall review the bill with the ratepayer and make a reasonable attempt to enter into a payment arrangement.
(2)  The period of the payment agreement may, at the option of the ratepayer, extend at least as long as:

(i)  The period during which the excess amount accrued.

(ii)  Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.



Thus, pursuant to Commission case law, Respondent in this case has gone back one year too far to recoup underbillings.  Therefore, within twenty (20) days following entry of the Commission’s final order in this proceeding, Respondent must recalculate the underbillings for 5983 North Opal Street going back only four years from July 16, 2001.  Respondent is also directed to deduct from its new calculation of Complainant’s make-up bill, $472.00 pursuant to the BCS decision.  Respondent must also adjust the balance of the recalculated make-up bill to reflect payments already made by Complainant toward her arrears on the Opal Street property consistent with the BCS decision.  Respondent is directed to then enter into an affordable payment agreement with Complainant to pay the make-up bill on the Opal Street property over at least a four (4) year period at the Complainant’s option, consistent with Section 4.54 of Respondent’s Tariff.


Complainant is to continue to pay her bills consistent with the BCS decision until she enters into a new payment agreement with Respondent regarding the recalculated make-up bill for the Opal Street property.

IV.  CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant met her burden of proof in part and failed to meet it in part.



4.
Case law provides that a utility is limited to a four-year past period for recoupment of underbillings where there is no legal finding that the customer engaged in theft of service.  See, Angie’s Bar v. Duquesne Light Company, 72 PA PUC 213, 217 (1990).



5.
It is therefore just and reasonable and in the public interest to require Respondent to recalculate Complainant’s make-up bill for the Opal Street property going back only four years from July 16, 2001, instead of five.



6.
It is also just and reasonable and in the public interest to require Respondent to enter into a payment agreement with Complainant consistent with Section 4.54 of Respondent’s Tariff after it has recalculated the make-up bill.



7.
It is just, reasonable and in the public interest to direct Respondent to cease and desist from further violations of the Public Utility Code, Commission regulations, Commission orders, Commission case law or Respondent’s Tariff.



8.
Complainant failed to meet her burden of proof with regard to her allegation that Respondent had installed an AMR device at her Opal Street property in 1988.

V.  ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Cynthia Robinson v. Philadelphia Gas Works at Docket Number F-01039065 is sustained in part and dismissed in part.



2.
That within twenty (20) days following entry of the Commission’s final order in this proceeding, Respondent shall recalculate the underbillings for 5983 North Opal Street going back only four (4) years from July 16, 2001.



3.
That Respondent shall deduct from the recalculation of Complainant’s make-up bill for the Opal Street property, $472.00 pursuant to the decision of the Bureau of Consumer Services dated June 21, 2002, at BCS No.1039065.



4.
That Respondent shall adjust the balance of the recalculated make-up bill to reflect payments already made by Complainant toward her arrears on the Opal Street property consistent with the decision of the Bureau of Consumer Services.



5.
That Respondent shall enter into an affordable payment agreement with Complainant that allows her to pay the recalculated make-up bill on the Opal Street property over at least a four (4) year period at the Complainant’s option, consistent with Section 4.54 of Respondent’s Tariff.



6.
That Complainant is to continue to pay her bills consistent with the Bureau of Consumer Services decision until she enters into a new payment agreement with Respondent regarding the recalculated make-up bill for the Opal Street property.



7.
That Respondent is to cease and desist from further violations of the Public Utility Code, Commission regulations, Commission orders, Commission case law or Respondent’s Tariff.








_________________________________








CHARLES E. RAINEY, JR.








Administrative Law Judge

Date:
April 8, 2003
	�	In the case before me, Complainant complains solely about the make-up bill for the property located at 5983 N. Opal Street and not the one for the rental property located at 1733 N. 23rd Street.  (Tr. 8-9). 





	�	A provision of the Natural Gas Choice and Competition Act (66 Pa. C.S. §2212(d) and a Memorandum of Understanding between the Commission and Respondent dated July 18, 2000, provides that where Respondent’s Tariff differs from the Commission regulations, Respondent’s Tariff shall apply until such time as the Commission approves a restructuring plan for Respondent.  The Commission had not approved a restructuring plan for Respondent at the time relevant to the Complaint in this case.
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