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HISTORY OF THE PROCEEDING



On June 24, 2002, Carl J. Edwards, Jr., (“Edwards” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Philadelphia Gas Works (“PGW” or “Respondent") alleging the following:  that he was making monthly payments of $150 to $250 a month on an old balance; that the Respondent shut off his gas without notifying him; that the Respondent left three gas bill stubs in his mailbox; that when he called the Respondent he was told that it was his word against theirs; and that no supervisor ever returned his call. 



The Respondent, through its counsel, filed an Answer on July 31, 2002.  In its Answer, the Respondent denied that it terminated the Complainant’s service without giving him the notice stated in the Gas Service Tariff.  The Respondent averred that it served an initial reminder notice on May 17, 2002, a notice of termination on May 24, 2002, attempted personal contact by telephone on June 3, 2002 and attempted personal contact on June 13, 2002 by going to the Complainant’s property.  The Respondent enclosed a copy of the customer’s billing history and payments. 



A hearing was held in this matter on December 19, 2002, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The Complainant’s wife, Ann Marie Edwards, testified in support of the complaint.  Laureto A. Farinas, Esquire, represented Philadelphia Gas Works.  The Respondent presented one witness, Michael Selzle, a customer review officer for the Respondent, who sponsored four exhibits – PGW Exhibit 1-tariff provisions concerning termination notices; PGW Exhibit 2-note screens re: collection activity; PGW Exhibit 3-notices; and PGW Exhibit 4- account statement.  


The record in this case consists of 43 pages of transcripted testimony and four exhibits. 

FINDINGS OF FACT



1.
The Complainant is Carl J. Edwards, Jr., 2318 Fuller Street, Philadelphia, Pennsylvania 19152 


2.
The Respondent is Philadelphia Gas Works.



3.
The Respondent provides residential gas service to the Complainant (Tr. 6, 26; PGW Ex. 4). 



4.
The Complainant and his wife, Ann Marie Edwards, live at 2318 Fuller Street (Tr. 5).



5.
All of the Complainant’s bills from the beginning of 1998 through November 2000 were based on estimated readings (Tr. 7; PGW Ex. 4).



6.
On November 3, 2000, the Respondent issued a gas bill for $1,240.25 based on an estimated reading.  The bill, which was due on December 4, 2000, was for service from October 4, 2000 through November 3, 2000 (Tr. 7; PGW Ex. 4, pp. 2, 6).



7.
The Complainant paid the prior balance of $25.07 on November 9, 2000 (PGW Ex. 4, pp. 3, 9).



8.
On November 11, 2000, the Respondent cancelled the November 3, 2000 bill and issued a gas bill for $1,229.45 based on a customer reading.  The bill, which was due on December 6, 2000, was for service from October 4, 2000 through November 11, 2000 (Tr. 7, 19; PGW Ex. 4, pp. 3, 6).



9.
On or about November 11, 2000, the Respondent removed meter number 1466067 from the Complainant’s house and installed meter number 1691694 (Tr. 26, 29; PGW Ex. 4, p. 6)



10.
The Complainant did not have a past due balance when the $1,229.45 bill was issued (Tr. 7, 19; PGW Ex. 4, pp. 3, 6) 



11.
The Complainant entered into a payment arrangement with the Respondent to pay the $1,229.45 bill.  The Complainant was asked to pay the current bill plus $102.45 on the arrearage.  With this plan the Complainant would pay off the arrearage in one year (Tr. 19).



12.
The bill in the amount of $1,229.45 accrued over more than three years (Tr. 26; PGW Ex. 4).


13.
On December 6, 2000, the Respondent issued a gas bill for $127.87 based on an estimated reading.  The bill, which was due on January 5, 2001, was for the service from November 11, 2000 through December 6, 2000 (Tr.; PGW Ex. 4, pp. 2, 3, 6).



14.
The Complainant paid $102.45 on December 12, 2000 (PGW Ex. 4, pp. 3, 9).



15.
On January 5, 2001, the Respondent issued a gas bill for $395.77 based on an actual reading.  The bill, which was due on February 5, 2001, was for service from November 11, 2000 through January 5, 2001 (PGW Ex. 4, pp. 2, 6).



16.
The Complainant paid $102.45 on January 5, 2001 (PGW Ex. 4, pp. 2, 9).



17.
On January 10, 2001, the Respondent cancelled the bill issued on December 6, 2000 in the amount of $127.87 (PGW Ex. 4, pp. 2, 3, 6).


18.
The Complainant paid $289.16 on April 12, 2002 (Tr. 7; PGW Ex. 4, pp. 1, 9)



19.
A collector came to the Complainant’s house between April 15, 2002 and May 15, 2002.  When she was asked to pay $900, Ms. Edwards explained that she had mailed a $200 payment.  Termination was not mentioned (Tr. 9).



20.
On May 6, 2002, the Respondent issued a gas bill for $97.36.  The Respondent assessed $13.17 in late payment charges on May 8, 2002.  The bill, which was due on June 3, 2002, was for service from April 5, 2002 through May 6, 2002 (PGW Ex. 4, pp 1, 6).



21.
The Respondent sent the Complainant a reminder notice on May 17, 2002.  It included a note to disregard the notice if you have already paid the bill (Tr. 20, 21; PGW Ex. 2, p. 1, Ex. 3, p. 1).


22.
The Respondent sent the Complainant an initial mail shut-off notice on May 24, 2002 (Tr. 22; PGW ex. 2, pp. 1, 3, ex 3, p.2). 



23.
The Complainant paid $150 on May 30, 2002 (Tr. 7; PGW Ex. 4, pp. 1, 9).



24.
On May 31, 2003, the Respondent authorized a representative to call the Edwards regarding the termination.  The representative who called on June 3, 2002 did not talk to Mr. or Mrs. Edwards (Tr. 9, 22, 29, 30; PGW Ex. 2, pp 1, 4).


25.
The Respondent’s representative who went to the Complainant’s property on June 12, 2002 was unable to gain access or talk to any one regarding the termination (Tr. 9, 22-24; PGW Ex. 2, p. 5).



26.
A $10 collection fee was added to the Complainant’s bill on June 12, 2002 (Tr. 29; PGW ex. 2, p. 5, PGW Ex. 4).


27.
The Respondent terminated the Complainant’s electric service on June 19, 2002 (Tr. 7, 26, 29; PGW Ex. 2, p. 7; PGW Ex. 3 pp. 4).



28.
A $10 collection fee was added to the Complainant’s bill on June 19, 2002 (Tr. 29; PGW Ex. 4)



29.
On June 19, 2002, Mrs. Edwards asked for a manager to contact her about the termination.  No one returned her call (Tr. 8).



30.
On June 20, 2002, the Complainant paid the Respondent $967.03 leaving a balance of $10 (Tr. 8, 29; PGW Ex.4).



31.
The Respondent restored service to the Complainant on June 21, 2002 (Tr. 29). 



32.
The security deposit was waived (Tr. 28). 

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



Ann Marie Edwards testified that she is the Complainant’s wife and that she made all of the contacts regarding the account with the Respondent (Tr. 6).  Ms. Edwards complained that the Respondent terminated her electric service on June 19, 2002, without providing notice of the termination (Tr. 8-10).  


Mrs. Edwards explained that they received a large bill because their meter had not been read (Tr. 7).  Since they were unable to pay the bill at one time, a payment arrangement was established (Tr. 7).  However, she did not see the agreement on her bills (Tr. 12).  Consequently, she did not know when the agreement was broken (Tr. 12). 



Mrs. Edwards said that one of the Respondent’s representatives came to her door in late April 2002 and asked if she could pay $900 (Tr. 9).  When she told him that she had made a $200 payment the week before, he told her to make a payment as soon as she could (Tr. 9).  She denied that he ever mentioned the possibility of termination (Tr. 9, 13).  She admitted seeing the bottom portion of a notice in her mailbox.  However, the part that she saw did not have contact information on it or mention termination (Tr. 9).  She denied seeing any postings, letters or receiving any calls about the termination (Tr. 9, 13).


After the service was terminated, Ms. Edwards was told that she broke the payment arrangement in December 2001 or January 2002 (Tr. 12, 13).  She asked that a manager call her back since she did not understand why the service was terminated when the bills were paid on a monthly basis (Tr. 8).  The manager never returned her call (Tr. 8).


The Respondent’s witness, Michael Selzle, testified that the Respondent complied with its tariff sections regarding notice for termination. 


Michael Selzle, a customer review officer for the Respondent, testified that the Complainant entered into a payment agreement on November 11, 2000 on a balance of $1,229.45.  The Complainant was required to pay $102.45 a month on the arrearage plus the current bill (Tr. 19).  The Complainant was unable to keep the agreement.  The agreement was broken on March 9, 2001 and collection activity was started on April 11, 2001 (Tr. 19). 



Mr. Selzle said that a second repayment agreement was established on August 7, 2001 and the collection activity was cancelled.  The agreement was for an account balance of $1,092.25 for service to July 7, 2001.  The Complainant was required to pay $91 a month on the arrearage for 12 months plus the current billing (Tr. 20).  The Complainant was unable to keep the agreement.  The agreement was broken on March 14, 2002 and collection activity was started on March 16, 2002 (Tr. 20).  He said that the collection activity was cancelled on April 9, 2002 (Tr. 33; PGW Ex. 2, p. 1). 


Mr. Selzle testified that a new collection cycle started on May 17, 2002 (Tr. 20).  He explained that the notices are generated through the computer system (Tr. 18).  He referred to sections 4.21, 4.22, 4.23 and 4.24 of the tariff (Tr. 14-16; PGW Ex. 1).  The 4.21 notice of past due account or initial reminder notice was generated and mailed on May 24, 2002 (Tr. 20, 21; PGW Ex. 2, pp. 1, 2; PGW Ex. 3, p. 1).  The 4.22 notice of termination or the initial mail shut-off notice was authorized on May 24, 2002 (Tr. 22; PGW Ex. 2, pp. 1, 3; PGW Ex. 3, p. 2).  This notice, entitled shut off notice, explains the customers’ rights and responsibilities and the action needed to prevent termination.  It explains the right to file a dispute with the Bureau of Consumer Services and the numbers to call for payment arrangements (Tr. 22).  The section 4.24 first attempt to avoid shut-off through a personal contact was authorized on May 31, 2002 (Tr. 22).  This is a telephone attempt (Tr. 22).  On June 10, 2002, the 4.25 posting, the second attempt to avoid shut-off through a personal contact, was authorized and a field visit and a paper report were generated on June 12, 2002 (Tr. 22, 23; PGW Ex. 2, pp. 5, 6).  Since the collector was unable to personally contact anyone, the 4.25 posting was left at the property (Tr. 23).  The notice indicates that the Customer has 72 hours to stop the shut-off (PGW Ex. 3. p. 3).  It explains restoration, fees, security deposits, and what may occur if service is discontinued from the street (Tr. 23).  The section at the bottom of the notice is blank (Tr. 23).  If the collector cannot gain access, he leaves the top portion of the posting at the customer’s premises and the bottom is returned to the Respondent (Tr. 24; PGW Ex. 2, pp. 6, 7; PGW Ex. 3, p. 3).  The codes 050 and 179 mean that the person cannot gain entry and that that a notice was left, respectively (Tr. 24; PGW Ex. 2, p. 6).  Mr. Selzle said that the Respondent’s personnel left the shut-off notice, filled out the bottom of the final shut-off notice and left it at the property (Tr. 24).  The 4.25 shut off notice was generated on June 15, 2002 (Tr. 25; PGW Ex. 2, p. 1).  A copy of the field collector’s work and the shut off notice were produced (Tr. 26; PGW Ex. 2, pp. 6, 7; PGW Ex. 3, p. 4). 



When Mrs. Edwards asked for the results of the telephone attempt, Mr. Selzle said that the Respondent does not keep a record of the result (Tr. 30).  


Mrs. Edwards testified that she paid the bill on a monthly basis.  Since the payment arrangement was not on her bill, she could not keep track of it.  However, she would have acted if she had received a telephone call, letter or visit regarding termination of the service.



The Respondent provided the applicable tariff sections, the collection records for the Complainant’s account, copies of the notices that are mailed and posted and the account statement.  



Mrs. Edwards asked if the Respondent had evidence to show that someone contacted her by telephone.  The Respondent indicated that it just notes that a telephone attempt was made.  Therefore, Mrs. Edwards’ testimony that they were not notified by telephone of the termination is credible.  In addition, Mrs. Edwards noted that the people who left the notices were not present to testify.  She continued to deny receiving the notice portion of the documents. 


A review of the account history is instructive.

	Date
	Bill 
	Late payment charge
	Due
	Payment
	Date
	Notes

	11/11/00
	$1,229.45
	
	12/06/00
	   $102.45
	12/12/00
	

	12/06/00 
	   $127.87
	
	01/05/01
	
	
	Cancelled 1/10/01

	01/05/01
	   $395.77
	
	02/05/01
	   $102.45
	01/05/01
	

	02/05/01
	   $300.11
	
	03/05/01
	   $300.00
	02/05/01
	

	03/07/01
	   $277.76
	
	04/03/01
	   $402.56
	03/15/01
	

	04/05/01
	   $216.62
	
	05/02/01
	   $200
	04/18/01
	

	
	
	
	
	   $100
	05/01/01
	

	05/07/01
	   $104.82
	$18.18
	06/04/01
	   $100
	06/11/01
	

	05/15/01
	     $10
	
	
	
	
	Collection fee

	06/06/01
	     $64.89
	$19.76
	07/05/01
	   $165
	07/09/01
	

	07/09/01
	     $59.58
	$17.47
	08/03/01
	   $150
	08/06/01
	

	08/07/01
	     $46.26
	
	09/04/01
	   $137.26
	09/10/01
	

	09/06/01
	     $50.26
	
	10/02/01
	   $141.11
	10/29/01
	

	10/05/01
	     $50.11
	
	11/02/01
	
	
	

	11/05/01
	     $86.04
	
	12/04/01
	   $177.04
	12/06/01
	

	12/05/01
	   $117.24
	
	01/04/02
	   $208.24
	01/09/02
	

	01/07/02
	   $237.96
	
	02/04/02
	   $211
	02/08/02
	

	02/05/02
	   $216.87
	
	03/05/02
	   $190
	03/15/02
	

	03/06/02
	   $198.16
	
	04/03/02
	   $289.16
	04/12/02
	

	04/05/02
	   $160.13
	$15.45
	05/02/02
	
	
	

	05/06/02
	     $97.36
	$13.75
	06/03/02
	   $150
	05/30/02
	

	Total
	$2,888.10
	$84.61
	
	$3,426.27
	
	




The Complainant has a good payment history.  The problems seem to start after the large make-up bill.  It is not clear why the Complainant was asked to pay the bill within 12 months when the bill accrued over three years.  Therefore, the Respondent should have given the Complainant a longer time to pay the bill for $1,229.45.


Mrs. Edwards testified that she did not see the payment arrangement on the bill.  The Respondent did not provide evidence to show that the payment arrangement was in writing or that the Complainant was informed when the payment arrangement was not kept.



Although the Complainant’s bills were paid, sometimes a payment was late.  Based on the account statement, the current bills were paid through April 2002.  The Respondent indicated that the payment arrangement was broken on March 14, 2002, but the collection activity was cancelled on April 9, 2002 (Tr. 20, 31-33; PGW Ex. 2, p. 1).  It is not clear why the Respondent started collection activity again in May 2002.  The top portion of the notices have room to include the following information:  the amount of the current bill, the undisputed past due bill and the total bill.  The Complainant said that she received the bottom tear-off from the notices but not the top part that had the information concerning termination.  The customers’ options include paying the undisputed past due bill in full or catching up on the payments due under the agreement.  During the hearing, the Respondent did not indicate why the Complainant’s service was being terminated.  In addition, there was no mention of the amount that the Complainant needed to pay to stop the termination.  Thus, Mrs. Edwards provided credible evidence that the Respondent failed to communicate the reason for the termination or given her adequate information regarding her options to stop the termination.


The Complainant’s wife provided credible evidence that she would have responded if she had received a termination notice.  The Respondent’s records indicate that they attempted to call the Complainant’s house concerning the termination.  The Respondent’s record does not say that it was successful.  Mrs. Edwards testified that she did not get a call.  In addition, she testified that the payment arrangement was not on the bills that she received.  The Respondent did not provide evidence in response to her testimony.  In addition, there is no mention of the effect of the May 2002 payment on the termination.  The note screens mention $106.34 (PGW Ex.2, p.3-5).  If that was the amount that the Complainant needed to pay to stop the termination, that amount was paid and the termination should not have occurred.  


The Complainant has sustained the burden of proof.  The complaint is sustained. Since the Complainant has paid the past due balance, a payment arrangement cannot be established.  


The Respondent charged the Complainant a $10 collection fee when a representative went to the property on June 13, 2002 and June 19, 2002.  The Respondent is ordered to credit the Complainant’s account in the amount of $20 since the collection activity was not warranted.



Since the Respondent did not provide reasonable service to the Complainant, the Respondent is ordered to pay a civil penalty in the amount of five hundred dollars ($500).

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
That the Complainant sustained his burden of proof.  66 Pa. C.S. §332(a).

ORDER

THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Carl J. Edwards, Jr. against Philadelphia Gas Works at Docket C-20028103 is sustained.

2.
That the Respondent shall credit the Complainant’s account in the amount of twenty dollars ($20).

3.
That the Respondent shall pay a civil penalty of five hundred dollars ($500) as provided for in Section 3301 of the Public Utility Code, 66 Pa. C.S. §3301, by certified check or money order within twenty (20) days after service of the Commission’s Order and forwarded to:



Pennsylvania Public Utility Commission



P.O. Box 3265



Harrisburg, PA 17105-3265



4.
That the record in this case be marked closed.
           April 10, 2003           

__________________________________

Date





CYNTHIA WILLIAMS FORDHAM







Administrative Law Judge
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