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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed December 9, 2002, by Mr. Harold R. Karschner (Complainant) to Administrative Law Judge (ALJ) John H. Corbett, Jr.’s Initial Decision, which was issued on November 18, 2002, in the above captioned proceeding.
  On December 16, 2002, Verizon PA notified the Commission that it did not intend to file Reply Exceptions.  
History of the Proceeding



On April 4, 2002, the Complainant filed a Formal Complaint (Complaint) against Verizon PA alleging that Verizon PA “slammed” him by switching his telephone service back to Verizon PA without his knowledge or consent.
  The Complainant also claimed that he does not have any “local long distance service” within the 814 area code and he wants Verizon PA to switch him back to Essential.com as the carrier of his choice for telephone service.
  


On April 30, 2002, Verizon PA filed its Answer to the Complaint.  In its Answer, Verizon PA denied switching the Complainant’s telephone service back to Verizon PA from Essential.com without his permission.  It also denied that the Complainant is without local long distance service in the 814 area code.  In a New Matter, Verizon PA asserted that the Complainant, who is a business customer, made no payments on his account since the time that his service was re-installed by Verizon PA in May 2000.  


A telephonic hearing scheduled for July 3, 2002, was postponed in order to allow the Complainant an opportunity to complete discovery.  An Interim Order was issued on August 21, 2002, which denied the Complainant’s letter-motion to compel compliance with his discovery requests and to postpone the next scheduled hearing.  


On September 13, 2002, ALJ Corbett held a Telephonic Hearing at which the Complainant appeared pro se.  Verizon PA was represented by Counsel.  The Com​plainant offered one Exhibit and the Respondent submitted seven exhibits that were admitted into the record.  The hearing produced 170 pages of testimony.  No Briefs were filed.  The record closed on October 15, 2002.  


As noted, ALJ Corbett’s Initial Decision dismissing the Complaint was issued November 18, 2002, and Exceptions were filed by the Complainant on December 9, 2002.  No Reply Exceptions were filed.  
Discussion


The ALJ made forty Findings of Fact (I.D., pp. 2-8) and reached four Conclusions of Law.  (I.D., p. 14).  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless expressly or by necessary implication they are rejected or modified by this Opinion and Order.  


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  


The Complainant, in his Exceptions, expressed his general disagreement with the ALJ’s Initial Decision.  Specifically, the Complainant requests that the Commission reconsider his request against Verizon PA based on the following Exceptions:  
1.
The Record shows that I cashed a check from Essential.com for $100.00 and was switched to Essential.com as I requested by signing back of check and cashing check.  But Verizon had no right to later switch my phone service to them if they receive request by Essential.com according to FCC rules CC Docket No. 94-129 but either must inform Essential to notify me or to cancel service but not put service with Verizon under FCC rules that is considered slamming.

2.
Also when local long distance and long distance service was suspended over 1 year ago and at that time I wasn’t even notified that Verizon was terminating this service.  And also the Record shows that Verizon denies this termination and I told the Judge I would send copies of bills showing no charges for over 1 year which shows that I am telling the truth as to wrongful termination of local long distance and long distance service for over 1 year without any notice of termination for non-pay or for any reason for that matter.



In his first Exception, the Complainant argues that Verizon PA had no right to switch his telephone service from Essential.com to Verizon PA.  We note that the record does confirm that the Complainant received one bill from Essential.com and that soon afterward, he started receiving bills from Verizon PA on a regular basis.  As such, the Complainant is of the view that his telephone service had permanently been switched to Essential.com.  The Complainant, therefore, argues in his Exceptions that Verizon PA slammed him in violation of the Federal Communications Commission (FCC rules CC Docket No. 94‑129.  



Our review of the Complainant’s first Exception indicates that it is not specific enough to designate which FCC rules were violated.  However, upon our closer review of the FCC’s rules, and in the context of the Exceptions, it appears that the Complainant is referring to the FCC regulations, promulgated by CC Docket No. 94‑129, that require carriers to satisfy one of the following verification procedures before submitting carrier changes on behalf of customers:  (1) obtain the subscriber’s written authorization; (2) obtain confirmation from the subscriber via a toll-free number provided exclusively for the purpose of confirming orders electronically; or, (3) utilize an independent third party to verify the subscriber’s order.  See 47 C.F.R §64.1120(c).  


It is important to note that the ALJ found that Verizon PA processed this order, even though there was a discrepancy in the customer’s business address provided to Verizon PA by Essential.com on the electronic request.  (Finding of Fact 20).  The record is also clear as to why Verizon PA initially processed the order even though a discrepancy in the address existed.  According to the record, Verizon PA’s witness, Mr. Richard Terry Charlton, testified as follows:  
Now, also in this case what happened is that this order [dated May 5, 2000 to transfer Mr. Karschner from Verizon PA to Essential.com effective May 9, 2000] went through but we were given an incorrect address by Essential.com.  And when that happens, that put a jeopardy notice on the order.  And this jeopardy notice came back to us and dropped the order out so we had to manually look at the order and we had to go back to Essential.com, all of this is done electronically, and we sent them what we call a query.  This query said we have a mismatch on the address and in order to protect the end user and Essential.com and Verizon, we are requesting a clarifi​cation for the address so we make sure we don’t either interrupt a customer service, being Protektor Model, or put some service in somewhere where it was not requested.  Now, what had happened at that time is that the order actually went through and did generate a bill for Essential.  [Emphasis added].  However, with the query Essential needed to respond back to us and they did not respond back to us until 30 days later and you’ll see the next exhibit [No. 3, which is Essential.com’s request of June 16, 2000, to cancel their original May 5, 2000 request to migrate Mr. Karschner’s business service from Verizon to Essential] and I’ll explain that when we get to it.]  

_________________


4
Verizon PA’s CLEC Guide-Ordering defines “jeopardy” as follows: “Verizon assumes that facilities are available for all services ordered and it is Verizon’s intent to meet committed due dates.  There are times, however, when service orders cannot be completed as requested.  When an order to provision service cannot be completed due to service order inaccuracy, facilities, manpower, etc. on or before the due date, a ‘jeopardy’ condition exists.  Whenever a jeopardy condition is identified, it is Verizon’s intent to process jeopardy notifications promptly. . . . Occasionally, Verizon does not discover that a commitment date is in jeopardy until the order’s due date. . . . If a jeopardy condition is received after the due date, Verizon will still notify the CLEC.  If Verizon’s Committed Due Date is missed, the CLEC will be notified via the jeopardy process.  In all situations the related LSR [local service request] will be placed in a holding queue for up to 30 days pending a Supplemental LSR from the CLEC to the NMC regarding the change requested or cancel of the order.  Verizon will cancel the order on day 31 if a Supplemental LSR from the CLEC is not received.”  

(Tr., p. 72). 

Additionally, Mr. Charlton, under cross-examination by the Complainant, explained that “I work with the other telephone companies.  So when they send me a request, I don’t challenge what they have done with the end user, the business or the residence.  I review their request.  And if the data matches, then I process their request.”  (Tr., p. 94).  


In light of the foregoing testimony, it is clear that Verizon PA attempted to process the request by Essential.com in an expedient manner in order to prevent any unnecessary delay in meeting such a request.  Additionally, Verizon PA adequately explained that, in attempting to meet the requesting carrier’s request, a situation occasionally occurs where Verizon PA does not discover that a commitment date is in jeopardy until or after the order’s due date.  This is precisely what happened in this case.  After Verizon PA realized that the commitment date was in jeopardy, Essential.com had already sent out its first bill but Verizon PA continued billing the customer upon notification by Essential.com to cancel the Complainant’s migration on June 16, 2000.  


In other words, it appears, based on record evidence, that the bill sent out by Essential.com was premature.  As such, it is easy to understand why the Complainant thought he was being slammed, when, effectively, no slamming actually occurred.  Verizon PA acted in the best interest of the customer, because as the ALJ appropriately found, Verizon PA reinstated its own service in order to avoid an interruption in the Complainant’s telephone service because there was no where else to place the service.  (Finding of Fact Nos. 23, 24 and 25).  


In light of the foregoing discussion, we shall deny the Complainant’s first Exception.  Based on our review of the FCC rules, and the Complainant’s allegation that Verizon PA violated those rules, we find that the Complainant’s argument is misplaced.  The above-referenced regulations pertain to those carriers that are considered “submitting carriers,” which is Essential.com. in this case.  A further review of the FCC’s rules in §64.1120(a)(2) indicates that “[a]n executing carrier [in this case Verizon PA] shall not verify the submission of a change in a subscriber’s selection of a provider of tele​communications service received from a submitting carrier.  For an executing carrier, compliance with the procedures described in this part shall be defined as prompt execution, without unreasonable delay, of changes that have been verified by a submitting carrier.”  


In light of this regulation, Verizon PA does not have the authority to tell Essential.com that it must notify the Complainant of the transfer of service back to Verizon PA, as the Complainant asserts in his Exception.  Additionally, we note that liability for slamming falls on the submitting carrier and not the executing carrier in accordance with the FCC’s rules in §64.1140.  Therefore, we shall deny the Com​plainant’s first Exception.  In so doing, we conclude that the ALJ correctly ruled that Verizon PA’s action is not considered slamming and was prudent because it acted in the best interest of the Complainant in restoring the customer’s service back to itself in order to avoid any gap in telephone service.  


With regard to the Complainant’s second Exception alleging improper termination of “local long distance” and long distance service more than one year ago, we conclude that the Complainant is reiterating arguments that have been properly con​sidered and resolved by the ALJ in his Initial Decision.  The mere fact that no calls showed up on the Complainant’s bill for a period of time does not necessarily mean that his toll service was disconnected.  The problem could have been an internal operation in which a telephone was programmed not to dial toll calls or some other reason.  The record evidence sufficiently indicates that Verizon PA’s records provided substantial proof that there was nothing wrong with the Complainant’s line.  


As such, we agree with the ALJ that the Complainant did not meet his burden of proof.  (66 Pa. C.S. §332(a)).  Specifically, the Complainant failed to prove that Verizon PA wrongfully suspended his local long distance telephone service.  We also conclude that since neither the Complainant nor his employees were able to specify when service was suspended, it appears that any suspension that may have occurred happened only after Verizon PA sent one of the four notices threatening suspension of the Complainant’s service due to unpaid balances.
  Therefore, the Complainant’s Exception No. 2 is denied.  
Conclusion



Based upon our review of the record evidence, we conclude that the Complainant’s Exceptions are not meritorious and will be denied.  We shall adopt the ALJ’s Initial Decision which recommends that we dismiss the Complaint; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions filed by Mr. Harold R. Karschner are denied.


2.
That the Initial Decision of Administrative Law Judge John H. Corbett, Jr. is adopted to the extent that it is consistent with this Opinion and Order.  


3.
That the Complaint of Harold R. Karschner v. Verizon Pennsylvania Inc. is dismissed.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  May 1, 2003
ORDER ENTERED:  May 5, 2003
�	There was no indication that the Complainant served a copy of the Exceptions on Verizon Pennsylvania Inc. (Verizon PA).  As such, the Commission served a copy of the Exceptions on counsel representing Verizon PA on December 17, 2002.  


�	Slamming is generally defined as “[t]he unauthorized changing of a customer’s telecommunications provider, whether for local exchange service, intraLATA toll or interLATA toll.”  52 Pa. Code §64.2.  We observe that slamming could be the result of unintentional errors (such as a misread number or a computer error), or intentional conduct (such as unscrupulous marketing techniques).  


�	It is noted that Essential.com filed for bankruptcy and is no longer certificated as a Competitive Local Exchange Carrier (CLEC) in Pennsylvania.  Certain active Essential.com accounts, including the account at issue in this proceeding, were subsequently purchased by United Systems Access, Inc.  (Tr., p. 19).


�	See, Tr., pp. 135-136.  Verizon PA Witness Lois Deborah Cherry testified that Verizon PA sent the Complainant notices threatening suspension of service due to unpaid balances owing on this account on August 17, 2001, October 23, 2001, March 12, 2002, and March 28, 2002.
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