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HISTORY OF THE PROCEEDINGS


On July 9, 2002, John A. Reedy (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Metropolitan Edison Company (the Respondent).  Essentially, the Complainant alleged that the Respondent first informed him that it had the right to cut branches from his tree, but later told him that it did not have that right.  He felt that the Respondent had deceived him into cutting his tree and that he wanted a charge to be filed against the Respondent.


On August 1, 2002, the Respondent filed an answer and new matter to the complaint.  The Respondent alleged that it did not have the right of way on the Complainant’s property but that it had the right to maintain trees in such a way as to prevent them from interfering with its function to provide adequate and reasonable service to the Complainant.  


On November 20, 2002, then postponed to February 13, 2003 at the Respondent’s request, a hearing on the complaint was held.  The Complainant proceeded unrepresented.  The Respondent was represented by Bridgid M. Good, Esquire.

FINDINGS OF FACT


1.
The Complainant is the owner of the house, located at 1520 Locust Street, Reading, Pennsylvania.  He has a pin oak tree which has been in front of his house for 35 or 40 years (N.T. 6-8; Formal Complaint Form).



2.
The Complainant planted the pin oak tree when the Respondent’s electrical wires were in the area.  The tree is about 10 yards from the street (N.T. 13, 14).


3.
On June 6, 2000, the Respondent issued a handbook on Vegetation Management which involves Contractor Requirements, Customer Communications, Vegetation Arrangement Program, Vegetation Maintenance Work Practices, Vegetation Management Herbicide Program, and Herbicide Applications.  The handbook is required to be kept in each contractor’s truck (N.T. 19-21; R-1).


4.
The Respondent has a contract with Asplundh Tree Expert Company to provide tree-trimming service in the Complainant’s area (N.T. 17-19).


5.
The Respondent follows the Shigo method of tree trimming, which is to take the limbs back at the trunk of the tree and which is also the standards in the tree trimming industry.  Each year, it trims about 3,700 miles of trees (N.T. 21, 22; R-1).


6.
The Respondent trims trees that have branches close to its wires to avoid electrical interruptions caused by fallen branches (N.T. 22, 23). 


7.
The Complainant’s pin oak tree’s branches that were near and over or under the Respondent’s electrical lines were trimmed.  The lower branches not affecting the lines were kept.  This pin oak tree was trimmed in the same manner as other trees in the neighborhood (N.T. 24-26; R-2, R-3).



8.
The Complainant’s tree shows no signs of infestation or decay.  The cuts have been healed (N.T. 26, 27; R-4).



9.
Trees are trimmed based on their growth rate.  For fast-growing trees, branches within 15 to 20 feet of the wire are removed; for slow-growing trees, branches within 4 to 6 feet.  In the Complainant’s case, branches that are 10 feet within the wire were removed (N.T. 29).



10.
The Respondent notifies its customers of tree trimming by Door Hangers, telephone calls or letters, or by contact persons (N.T. 34, 35; R-1).


11.
A few days or a week before the tree trimming taking place at the Complainant’s address on April 23, 2002, a foreman of the Respondent’s contractor Asplundh Tree Expert Company notified the Complainant of the tree trimming on his property to provide a 10 foot clearance from the electrical lines.  The foreman trimmed the tree himself and was aided by two persons who helped to clean up.  He was required to keep the Respondent’s handbook on Vegetation Management in his truck (N.T. 5, 6, 37-42, 44).



12.
After the trimming, Asplundh Tree Expert Company’s foreman walked over to talk to the Complainant about the tree.  The Complainant was unhappy and called the Respondent (N.T. 43).


13.
The trimming of the Complainant’s tree provides about 7 or 8 feet of clearance from the wire, a little bit less than the 10-foot clearance required by the Respondent’s Handbook on Vegetation Management.  This trimming practice is allowed by the Shigo method:  to remove a limb back at the trunk of the tree to allow it to use its normal defense mechanism to seal off the area where the limb was removed, and to start growing normally (N.T. 52-54).



14.
Branch bark collar of a tree is an area of bark tissues.  If a cut is made into the branch bark collar, the cut can slow the regrowth of the tree in that area and, over time, allow insects to enter and infect the tree (N.T. 54, 55).



15.
A good trimming cut results in a nice circle around, and not a horseshoe shape that opened at the top or bottom of, the cut (N.T. 55, 56).



16.
The Complainant’s pin oak tree is expected to reproduce sprouts roughly two to four feet long on the crown in the growing season (N.T. 62, 63).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has acted unreasonably in maintaining vegetation on his property.


The Complainant complained that, after the trimming, the tree looks lopsided, that the Respondent pays no attention to the symmetry of the tree and that the tree had the shape of a chair when viewed up or down the street.  He thought that the Respondent would shave the tree so that the tree could maintain a sensible shape but that it now becomes an eyesore and an embarrassment.  He also questioned the Respondent’s right to enter his property to cut the tree (N.T. 7-10, 30-32).


The Respondent testified that each year it trims about 3,700 miles of trees, that it follows the Shigo method of tree trimming, and that the purpose of tree trimming is to avoid interruption caused by contact between the electrical lines and the growth of the trees as they grow on the sides and underneath the lines.


A foreman of the Respondent’s contractor, Asplundh Expert Tree Company, testified that a few days before the tree trimming took place on April 23, 2002, he came to the Complainant’s home to notify that he would trim his pin oak tree to provide a 10-foot clearance from the Respondent’s electrical lines, that the Complainant asked if he could refuse the tree trimming, that the foreman said he would turn the refusal to the Respondent, and that he would do it anyway (N.T. 41).  He also testified that he followed the Respondent’s handbook on tree trimming which is required to be kept in his truck (N.T. 44), that he himself trimmed the tree, and that after trimming the tree he came over to talk to the Complainant who showed his dissatisfaction.



A manager for quality assurance of the Respondent’s contractor, who obtained a Bachelor’s Degree in forest resource management and a Master’s Degree in silva culture and who has had many years of experience in the industry (N.T. 47-51), testified that the trimming of the Complainant’s pin oak tree provided about a 7-foot, instead of a 10-foot clearance, that this trimming was done according to the Shigo method of removing a limb back to the trunk of the tree, and that all the cuts were proper, and that the Complainant’s tree was in healthy condition.  He also testified that in tree trimming, he must balance the need of the electric company to provide safe and reliable service and the health of a tree to be trimmed, that the Complainant’s tree is expected to grow two to four feet in the growing season, and that as the tree reproduces, it will soften the chair shape of the tree (N.T. 59, 60, 62, 63, 64).


The Respondent argued that it has the public right of way to run its electrical lines in the City of Reading and that it has the right to maintain its lines when a tree comes into that public right-of-way.  It cited 15 Pa. C.S. §1511(e)
 to support its position (N.T. 32).  This section, by its terms, authorizes a public utility, as here, to enter upon and occupy streets, highways and other public places for the purpose of transportation of electricity for the public.  It does not, however, authorize a public utility to enter upon a private property for the purpose of tree trimming.


Entering on a property is a matter of common sense.  First and foremost, it requires the consent of the property owner on the entry.  The rest requires mutual understanding of the parties, putting aside their differences and really cooperating.  The Complainant must understand that the entry is needed for the utility to obtain a tree clearance in order to maintain a service that is reasonably continuous and without unreasonable interruption caused by fallen branches.  


Here, a foreman of the Respondent’s contractor gave the Complainant notice of the tree trimming.  The Complainant merely asked if he could refuse it.  But he did not do anything about it.  He tacitly consented to it:  he was present at the time the trimming took place.


What does a utility do when a property owner refused tree trimming?



The Commission has jurisdiction in matters concerning the relationship between public utilities and the public, which involves:

. . . [R]ates, service, rules of service, extension and expansion, hazard to public safety due to use of utility facilities, installation of utility facilities, location of utility facilities, obtaining, alerting, dissolving, abandoning, selling or transferring any right, power, privilege, service, franchise or property and rights to serve particular territory.  (Footnotes omitted)

Lansdale Borough v. Philadelphia Electric Co., 403 Pa. 647, 170 A.2d 565 (1961).



Recently, the Commonwealth Court has added vegetation maintenance to the statutory definition of the word “service,” found at 66 Pa. C.S. §102.  Removal of trees is now within the field of litigation over which the Commission has subject matter jurisdiction.  West Penn Power Co. v. PUC, 578 A.2d 75 (Pa. Commonwealth Ct. 1990).  Therefore, if a property owner refuses tree trimming, the refusal will trigger the Commission’s authority.



Finally, the Complainant complained that the Respondent pays no attention to the symmetry of the trees, the trimming of which results in the shape of a chair.  The Respondent testified that it follows the Shigo method of tree trimming, which requires removal of limbs near electrical lines back to the trunk of the tree.  With this method, it is impossible for the Respondent to achieve a symmetrical form unless it also trimmed the other side of the tree which trimming would result in the tree’s having not one but two chairs in front of his house when viewed up and down the street.  This result is not desirable and would be repugnant to the provision of adequate and reasonable service.  The Complainant did not suggest that the Shigo method is unreasonable or that the tree becomes infected by the method.
CONCLUSIONS OF LAW


The Commission has jurisdiction over the parties and the subject matter of this dispute.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of John A. Reedy against Metropolitan Edison Company at Docket No. C-20028107 is dismissed.

Date:
April 15, 2003


______​​​​​______________________________________






KY VAN NGUYEN






Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.





� 	15 Pa. C.S. §115(e) provides:





   (e)  Streets and other public places. – A public utility corporation shall have the right to enter upon and occupy streets, highways, waters and other public ways and places for one or more of the principal purposes specified in subsection (a) and ancillary purposes reasonably necessary or appropriate for the accomplishment of the principal purposes, including the placement, maintenance and removal of aerial, surface and subsurface public utility facilities thereon or therein.  Before entering upon any street, highway or other public way, the public utility corporation shall obtain such permits as may be required by law and shall comply with the lawful and reasonable regulations of the governmental authority having responsibility for the maintenance thereof.
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