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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for review are the Exceptions (Exc.) of Hatfield Township Municipal Authority (Hatfield) filed on March 17, 2003, to the Initial Decision (I.D.) issued by Administrative Law Judge (ALJ) Charles E. Rainey, Jr. on February 24, 2003, in this matter.  Timely Reply Exceptions (R.Exc.) were filed by PECO Energy Company (PECO) on March 27, 2003.  
History of the Proceeding


On December 10, 2001, Hatfield filed a Complaint against PECO with this Commission alleging that PECO had violated the Public Utility Code (Code) and the terms of the Commission approved Settlement reached in Application of PECO Energy Company for approval of its Restructuring Plan under Section 2806 of the Public Utility Code, et al., Docket Nos. R‑00973953 and P‑00971265, Order Entered May 14, 1998 (PECO).  According to Hatfield, Paragraph 25 of the Settlement approved in PECO provided a set methodology for determining a lump sum Competitive Transition Charge/Intangible Transition Charge (CTC/ITC) pay-out figure, using PECO’s after-tax cost of capital as a discount factor.  


When Hatfield approached PECO to negotiate the CTC/ITC pay-out, PECO proposed the use of PECO’s then current after-tax cost of capital as the discount factor.  According to Hatfield, that was contrary to the PECO Settlement and artificially inflated the pay-out figure.  Hatfield argued that the discount factor set forth in the PECO Settlement was PECO’s after-tax cost of capital at the time of the Settlement:  8.71%.  


PECO filed an Answer and New Matter to the Complaint which denied that it had acted inconsistently with the Commission approved Settlement.  


On February 24, 2003, ALJ Rainey issued his Initial Decision which dismissed the Complaint, finding that PECO had acted consistent with the Code and its obligations under the Commission approved Settlement in PECO.  Hatfield timely filed Exceptions on March 17, 2003.  PECO filed Reply Exceptions on March 27, 2003.  
Discussion


Initially, we note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any Exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  


In PECO, this Commission approved a Settlement which provided that PECO is permitted to collect a specified amount of stranded costs through the collection of a CTC and ITC from customers over a stated period of time.  See, Sections 2803, 2808 and 2812(g) of the Code, 66 Pa. C.S. §§ 2803, 2808 and 2812(g).  Section 2808(b) of the Code, 66 Pa. C.S. §2808(b), provides in pertinent part:  
The competitive transition charge shall be included on bills to customers for a period not to exceed nine years from the effective date of this chapter unless an alternative payment methodology is mutually agreed upon by the customer and the utility or unless the commission in its discretion and for good cause shown orders an alternative payment period.  
(Emphasis supplied).  


Consistent with Section 2808(b), the PECO Settlement contains Paragraph 25 which states, in part:  
All Rate HT industrial customers, LILR customers, and Rule 4.6 and EER customers shall have the right to pay all applicable CTC/ITC charges in one lump sum.  For customers exercising this option, PECO and the customers will negotiate a mutually acceptable lump sum using the customer’s most recent 12 months of demand and energy usage as billing determinants, unless such demand and energy usage will not be representative of the customer’s likely demand and energy consumption during the CTC/ITC recovery period (in which case representative values will be used), applied to the CTC/ITC charges for the entire CTC/ITC recovery period, discounted using PECO’s after-tax cost of capital.  Exercise of the rights in this paragraph and paragraph 26 below shall impose no additional burdens on any other customer classes.  Prior to agreeing to such lump sum payment, PECO shall submit for Commission approval a proposal for determining 
how the lump sum payment of CTC/ITC will affect reconciliation.  
(Emphasis supplied).



The central allegation of Hatfield’s Complaint is that in negotiating a pay-out figure with Hatfield, pursuant to Paragraph 25 of PECO Settlement, PECO used its present day after-tax cost of capital as a discount figure to determine the amount Hatfield would be required to pay as a lump-sum in satisfaction of its share of PECO’s stranded costs.  PECO argued that Paragraph 25 of the Settlement contemplated use of PECO’s cost of capital at the time of the negotiation, 4.19%.
  The impact of the dispute is that a lower discount figure (as argued by PECO) will result in a higher lump sum payment while a higher discount figure (as argued by Hatfield) will result in a lower lump sum payment.  (I.D., p. 10).  


Hatfield argued that the PECO Settlement and PECO’s past practices mandated use of PECO’s after-tax cost of capital as of the time of the Settlement which, according to Hatfield, was 8.71%.  Hatfield pointed out that PECO had used that discount factor in a negotiated pay-out which was reached in November of 2000, and approved by this Commission in Pennsylvania Public Utility Commission v. PECO Energy Company, R-00973953 (Order entered January 11, 2001).  (I.D., p. 8).  Hatfield also described negotiations between PECO and another customer which had used the 8.71% factor, although the customer never consummated the transaction.  (I.D., p. 4).  According to Hatfield, these examples of past practice evidence the intent of the PECO Settlement which was to use a discount factor of 8.71%.  Hatfield argued that percentage was tied into the Settlement because it was the figure used by PECO in the PECO proceeding to determine the net present value of the stream of revenues from PECO’s generating plants over the life of those plants.  (I.D., p. 10).  


In his Initial Decision, the ALJ determined that Hatfield had the burden of proof.  (I.D., pp. 8-9).  The ALJ found that Paragraph 25 of the Settlement in PECO had to be viewed in the context of the entire Settlement and against the backdrop of the Code.  The ALJ stated, in pertinent part, that:  

When the words “after-tax cost of capital” in Paragraph 25 are viewed in the context of the entire settlement document, the indication is that those words mean PECO’s “present” after-tax cost of capital, a figure which varies over time.  Record evidence provided by PECO’s witnesses show that the parties to the Restructuring Settlement intended that CTC/ITC buyouts are calculated using discount rates which reflect PECO’s opportunity cost at the time the buyout is requested or negotiated.  I believe that this interpretation of Para​graph 25 also helps to ensure the proper balance which the Act and the Restructuring Settlement seek to obtain.  That proper balance is:  (1) savings to all customers; (2) the opportunity for certain customers to pay off their CTC/ITC obligations in a lump sum at a discounted rate; and (3) the opportunity for PECO to recover its Commission-determined stranded costs.  
(I.D., p. 13).  
The ALJ also stated that he was influenced by the silence of the PECO Settlement as to a precise number.  The ALJ observed that the Settlement included specific numbers where it intended specific numbers to be used.  He then found that it is more reasonable to assume that the phrase “after-tax cost of capital” refers to present after-tax cost of capital than to assume the phrase means a specific factor of 8.71%.  (Id.).  


In its Exceptions, Hatfield argues three basic issues.  First, Hatfield asserts that the ALJ erred in finding that Hatfield failed in its burden of proof (Exceptions A, C and E).  Next, Hatfield argues that the ALJ improperly relied upon the participation of PECO’s witnesses in the PECO Settlement negotiations in assessing credibility and weight.  (Hatfield Exception B).  Lastly, Hatfield argues that the ALJ erred in his finding that use of PECO’s present day after-tax cost of capital fairly balances the interests of PECO and its customers.  (Hatfield Exception D).  


In Hatfield’s Exceptions A, C and E (Exc., pp. 5-11, 13-15 and 16-17, respectively), many of the arguments made before the ALJ are repeated.  Hatfield again argues that “undisputed, objective, historic facts” support its theory.  (Exc., p. 5).  It argues that the 8.71% factor is tied to the PECO Settlement by various analyses, albeit not expressly mentioned in Paragraph 25.  (Id., p. 6).  It again references PECO’s prior negotiations under Paragraph 25 which used the 8.71% discount factor.  (Exc., p. 6-7).  PECO rebuts each of these arguments in its Reply Exceptions.  (R.Exc., pp. 4-12).  


As noted by PECO, Hatfield characterizes its position as supported by “undisputed, objective and historic facts.”  (R.Exc., p. 3).  However, as argued by PECO, very little of Hatfield’s evidence could be said to have been undisputed, objective or historical.  (Id.).  Like the ALJ, we are persuaded that had the PECO Settlement intended a set discount factor of 8.71% to be used throughout PECO’s CTC/ITC collection period, it would have stated such.  (I.D., p. 13).  


Hatfield’s arguments relating to PECO’s prior negotiations under Para​graph 25 of the Settlement are unavailing.  PECO’s witnesses testified at some length regarding the use of the 8.71% discount factor in two prior negotiations.  See, I.D., pp. 11-12, R.Exc., pp. 6-7.  As argued by PECO, the previous use of an 8.71% discount factor was reasonable in light of pending events surrounding PECO’s restructuring activities and capital events that had been mandated but not yet consummated.  (Id.).  However, given the silence, as to a particular number in Paragraph 25 of the Settlement, we do not view the prior use of an 8.71% factor as contrary to the ALJ’s finding that PECO’s present day after-tax cost of capital is the appropriate figure.  As explained by PECO, they are consistent.  (Id.).  


Hatfield argues in its Exception C that the ALJ erred by finding that the PECO Settlement intended that CTC/ITC buyouts should be calculated using discount rates that reflect PECO’s opportunity costs.  Hatfield then proceeds to argue that, if that is the case, then PECO’s prior negotiations would have used different factors because PECO’s opportunity costs, at the times of those negotiations, were significantly lower than 8.71%.  (Exc., pp. 13-15).  This Exception puts the burden of proof on PECO to justify its prior negotiations when the burden is on Hatfield to show that PECO is in error.  


This argument ignores the entirety of the ALJ’s findings by focusing on one piece of the ALJ’s analysis.  Regardless of how PECO arrived at its after-tax cost of capital at the time of its prior negotiations (mutually agreed upon), the fact is that PECO used its current, after-tax cost of capital in its negotiations with Hatfield.  It used an appropriate method to arrive at that figure:  its Securities Exchange Commission (SEC) filings.  As determined by the ALJ, these actions are consistent with the Code and Paragraph 25 of the PECO Settlement.
  


In Exception E, Hatfield offers the rather startling suggestion that if this Commission accepts the ALJ’s finding that a present after-tax cost of capital be used, we only apply it on a “going forward” basis.  (Exc., p. 17).  The suggestion is that Hatfield should receive an 8.71% discount factor because it requested a buyout “in reasonable reliance upon the Commission’s prior approval of the 8.71% rate,… .”  (Id.).  Hatfield relied on an incorrect interpretation of Paragraph 25 of the PECO Settlement.  While we understand Hatfield’s position is argued in good faith, that does not justify the suggestion made here.  The ALJ was correct in his determination regarding the use of present day after-tax cost of capital as the discount factor.  (I.D., pp. 11-12).  Hatfield’s suggested prospective application flies in the face of that determination.  Accordingly, Hatfield Exceptions A, C and E are denied.  


In Exception B, Hatfield claims error in the ALJ’s finding that PECO’s witnesses participated in the negotiations surrounding the PECO Settlement and, therefore, were “likely” to know the intent of Paragraph 25.  (Exc., p. 12-13).  PECO responds by arguing that this is an “unsupported attack on the veracity of PECO’s witnesses… .”  (R.Exc., p. 12).  We will deny this Exception.  



We note that it was within the purview of the ALJ to weigh all of the evidence in the proceeding.  Danovitz v. Portnoy, 1614 A.2d 196 (1988).  His assignment of the burden of proof and the description thereof are correct (I.D., pp. 8-9).  His analysis of the testimony and his determinations are all well supported by the record in this matter.  In weighing the testimony of PECO’s witnesses, we find them to be credible and they certainly support PECO’s view of the case.  More to the point, Hatfield’s witness did not establish, by a preponderance of the evidence, that Paragraph 25 of the PECO Settlement is consistent with Hatfield’s view of the case.  We will deny this Exception.  


Hatfield’s Exception D asserts that the ALJ failed to properly balance the interests of PECO and all of its customers in arriving at his decision.  In this context, Hatfield argues that the ALJ’s determination necessarily results in discrimination and unfairness by treating similarly situated customers differently.  According to Hatfield, use of a present day after-tax cost of capital discount factor would nullify “the right of eligible customers such as Hatfield to buy out their CTC/ITC obligations.”  (Exc., p. 16).  
PECO responds that this is merely a different way to argue that the correct discount figure is 8.71%.  (R.Exc., p. 13).  


We will deny this Exception.  The ALJ made the correct determination regarding the discount factor.  Thus, the premise of Hatfield’s balancing argument is in error.  Hatfield’s claimed harm is a function of the timing of its requested buy-out.  Had Hatfield pursued its negotiations when PECO applied an 8.71% discount factor, it would also have had the benefit of that factor.  The fact that Hatfield initiated negotiations at a later point in time does not suddenly rise to an improper balancing of customer interests.  Like PECO’s customer that previously consummated a CTC/ITC buy-out, Hatfield took the discount factor as it existed at the time of the negotiations.  
Conclusion


We have carefully reviewed the record evidence as developed in this proceeding, including the ALJ’s Initial Decision and the Exceptions filed thereto.  Premised on our review, we conclude that the Exceptions of Hatfield are not meritorious and they are denied.  We further conclude that the ALJ’s Initial Decision is amply supported by substantial, competent evidence; THEREFORE,


IT IS ORDERED:  


1.  That the Exceptions of Hatfield Township Municipal Authority filed on March 17, 2003 at this Docket are denied.  


2.  That the Initial Decision issued on February 24, 2003, by Administrative Law Judge Charles E. Rainey, Jr. is adopted to the extent that it is consistent with this Opinion and Order.



3.  That the Complaint filed on December 10, 2001, by Hatfield Township Municipal Authority at this Docket is dismissed.  


4.  That this proceeding is closed as of the entry of this Opinion and Order.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)
ORDER ADOPTED:  May 22, 2003
ORDER ENTERED:  May 23, 2003
	�	PECO’s initial offer to Hatfield used an after-tax cost of capital of 3.93% derived from PECO’s March, 2001 filings, with the Securities and Exchange Commission (SEC).  That was later adjusted to 4.27% based on updated capital cost data.  (R.Exc., p. 1, n. 1).  


	�	ALJ Rainey determined that PECO’s method of determining its after-tax cost of capital was appropriate in this action.  In its Exceptions at page 17, Hatfield urges that we mandate a different methodology to determine present day after-tax cost of capital in future cases.  In view of our disposition of Hatfield’s Exceptions and our adoption of the Initial Decision in this matter, we need not decide whether a different methodology would be appropriate in a future case.  
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