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History of the Proceeding



The complaint of Nationwide Insurance Company asserts that Complainant Nationwide is the home-owners insurance carrier for Ladonna Fuge and Tom Sheetz, customers of Respondent Duquesne Light Company.  Complainant paid for damages allegedly caused by Respondent Duquesne.  Complainant filed a complaint against Duquesne in the Court of Common Pleas of Allegheny County to recover the alleged damages.  That proceeding was stayed by an Order of Court dated May 7, 1999, pending a determination by this Commission as to whether the service provided by Duquesne to the Complainant’s insureds complied with the required standard.


The complaint was filed with this Commission on July 29, 2002.  The initial hearing was scheduled for December 4, 2002, but was continued at the request of counsel for Complainant.  The initial hearing was held in Pittsburgh on Wednesday, January 27, 2003.  Counsel appeared for and represented Complainant and Duquesne.  The resulting record consists of a 60-page transcript of the testimony, two Complainant exhibits and eight Duquesne exhibits.  The record is summarized in the findings of fact that follow and reviewed in the discussion section.  In accordance with the decisions of this Commission, the complaint is dismissed for failure to carry the burden of proof in the order at the end.  No briefs were filed.

Findings of Fact

1. Complainant Nationwide Insurance Company is a corporation with a business address of P.O. Box 2655, Harrisburg, PA 17105.  Complainant is the insurer, presumably under the terms of a home-owners insurance policy, of the premises owned by LaDonna Fuge and Tom Sheetz, husband and wife, located at 1730 Old Leechburg Road, New Kensington, Westmoreland County, PA 15068.  Tr. 3-6; Complaint filed at GD97-9699, Court of Common Pleas of Allegheny County, Civil Division, paragraphs 1, 3.
2. Neither of Complainant’s insureds attended the initial hearing.  Tr. 3-6.
3. Complainant offered the testimony of an electrical contractor that had responded to a call from Complainant’s insured on July 19, 1995, to investigate an electrical problem in their home.  The complaint dealt with the loss of light fixtures and electrical appliances as well as exploding light bulbs.  The contractor found an excessive difference in voltage between the phases of the service; the “A phase” was excessive and the “B phase” was low.  Tr. 8-9; Complainant Exhibit A.
4. The electrical contractor called Duquesne to report a problem with the electrical service.  He also checked, to the extent he was able, for problems in the internal wiring.  He found none, but was unable to check much of the wiring as it was recessed in the walls.  Tr. 10; Complainant Exhibit A.
5. The electrical contractor was present when the Duquesne service person arrived.  The Duquesne service person found a “broken wire” at the transformer that provided service to the insured premises.  The Duquesne service person made a temporary repair.  The electrical contractor again checked the voltage and found that it was now normal. Tr. 10-12, 54-58; Complainant Exhibits A, B.
6. On cross-examination, the electrical contractor stated that the residence did not have any surge protection devices installed.  He also stated that the line that was “broken” was part of the service line to the insured premises.  Tr. 16-17, 54-58.
7. Duquesne presented the testimony of a supervisor who reviewed the document prepared by the Duquesne service person who responded to the call of the electrical contractor on July 19, 1995.    The service person wrote “neut triplex open at pole, t/s rep temp Have serv replaced – ASAP!”.  The witness interpreted the language as saying that the neutral wire of the three wire, or triplex, service line was open or broken at the pole.  The service person, or trouble-shooter, or t/s, made a temporary repair, or rep temp.  Finally, the service line from the pole to the residence should be replaced as soon as possible.  Tr. 26, 37-38; Duquesne Exhibit 2.
8. The service line and the meter block or base, in which the meter recording service is inserted, were replaced by a Duquesne service team the next day, July 20, 1995.  Tr. 29-33; Duquesne Exhibits 4, 5.
9. Duquesne’s supervisor witness, on cross-examination, stated that the language used by the service person on July 19, 1995, indicated to him that neutral part of the service line was no longer connected.  Tr. 35.
10.
Duquesne’s supervisor witness testified that it was the customer’s responsibility to trim vegetation from around the service line.  He also testified that the meter block is the property of the customer.  Tr. 32-39.

Discussion



As the party seeking the intervention of this Commission, Complainant has the burden of proving that Duquesne has in some fashion violated the provisions of the Public Utility Code or this Commission’s regulations in the course of providing Complainant’s insured’s with electric service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a).  In her new matter and orally at the initial hearing counsel for Duquesne objected to the complaint not being verified by a person with direct knowledge of the facts alleged in the complaint.  I stated that I would take the motion under advisement.  Tr. 4-5.


Section 701 of the Public Utility Code provides, in part, that any person or corporation “. . . having an interest  in the subject matter . . .” may complain in writing concerning any claimed violation of any law over which this Commission has jurisdiction by any public utility.  66 Pa. C.S.A. §701.  The  complaint here is that Complainant insurance company paid a sum of money to its insureds for damage to property of the insureds resulting from an alleged service failure by Duquesne.  The complaint satisfies the standing requirement of Section 701.  Interstate Gas Marketing, Inc. v.  Pa. PUC, 679 A.2d 1349, 1353 (Pa. Cmwlth. 1996).  The complaint filed with this Commission was verified by counsel for Complainant, who presumably was authorized to do so by Complainant and was aware that Complainant had paid out funds to its insureds.  I conclude that the motion to dismiss should be denied.  The applicable provision in this Commission’s regulations, 52 Pa. Code §1.36, specifically provides for verification by an authorized officer of a corporation.


With the preliminary matter resolved, the issue presented here is whether the facts elucidated by the Complainant establish that Duquesne breached its duty to provide adequate, efficient, safe and reasonable service and facilities to Complainant’s insureds.  Section 1501 of the Public Utility Code, 66 Pa. C.S.A. §1501.  This Commission’s regulations provide a definition of the terms “Customer’s installation”, “Service line”, and “Service terminal”.  These definitions are helpful in clarifying the factual situation in the present case.
Customer’s installation – Wiring and equipment on the premises of a customer, and poles, wires or cables and other facilities necessary to bring the terminus of the wiring of a customer to a location where it may be connected to the service line.

Service line – The wires or cables and appurtenances which connect the electric supply line of the public utility with the customer’s installation and which comply with either of the following:

(i)
If overhead-open-wire or cable-construction, the span, normally 100 feet, extending to a suitable support provided by the customer.

(ii)
If the electric supply line is of underground construction, the underground facilities extending to but not exceeding 18 inches inside the property line of the customer.

Service terminal – The point at which the service lines of the public utility terminate and the customer’s facilities for receiving service begin.

52 Pa. Code §57.1

After reviewing the above provisions, the Commonwealth Court concluded:
As a result, the meaning of a service line becomes clear.  A service line is that line extension that exists between a supply line and a customer’s individual facilities which include all equipment and materials on the customer’s individual premises that facilitate the receiving and consumption of electrical energy throughout the premises . . . .  Therefore, a supply line never connects to buildings, structures, or facilities that use or otherwise consume electric energy; only service lines perform such a function.

Kossman v. Pa. PUC, 694 A. 2d 1147, 1150-1151 (Pa. Cmwlth. 1997)

From the foregoing review, it is clear that the installation and maintenance of the service line is the responsibility of the public utility.  Thus, the location of the break in the ground portion of the service line that probably caused the damage complained of in this case is not relevant.  The location of the break at the pole or on the transformer, or at any point along the service line does not matter.  The issue is whether Duquesne’s conduct here constitutes a breach of its service obligation.
The undisputed evidence presented here is that, upon notification, Duquesne dispatched a service person, or trouble-shooter, who found the problem and effectuated a temporary repair that alleviated the voltage problem.  The next day a service team arrived and performed a permanent repair.

The Public Utility Code does not impose on Duquesne the duty of being a guarantor of uninterrupted, perfectly controlled electric service.  If it did, the cost would doubtless be considerably higher than at present.  The duty is to provide reasonable service.  The problem that arose here could well have been caused by a tree branch striking the service line.  It is simply not reasonable to impose a duty on Duquesne to monitor and protect every service line from similar problems.  Indeed, the Company has endeavored to alert its customers to the potential for such events by offering a surge protection program to provide protection to sensitive equipment.  Duquesne Exhibit 1.  I conclude that Duquesne did not violate its duty under the Public Utility Code under the present set of facts, and the complaint should be dismissed for failure to carry the burden of proof.
Conclusions of Law

1. This Commission has jurisdiction over the parties to and subject matter of this case.

2. Complainant has failed to show any violations by Duquesne Light Company of the Public Utility Code or the regulations of this Commission.

ORDER

THEREFORE, IT IS ORDERED THAT the complaint of Nationwide Insurance Company, as Subrogee of LaDonna Fuge and Tom Sheetz, against the Duquesne Light Company, docketed at C-20028237, is dismissed for failure to carry the burden of proof.

Dated:  April 15, 2003




                                                       








Michael A. Nemec









Administrative Law Judge
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