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This Initial Decision dismisses the formal complaint filed by Irene Trotz (Ms. Trotz) against The Peoples Natural Gas Company, d/b/a Dominion Peoples (Peoples), at Docket No. C-20027343, for the failure to satisfy the burden of proof.

History of the Proceeding


Ms. Trotz filed her complaint against Peoples on April 1, 2002, alleging that Peoples had switched her gas account to Peoples Plus without her permission and requesting an adjustment to her account.  The answer was filed on April 30, 2002, and this matter was then set for mediation review.  By letter dated July 24, 2002, the Commission notified the parties that the telephonic hearing in this case would be held on Thursday, September 26, 2002, and a Prehearing Order was issued on August 6, 2002, which, among other matters, reminded the parties of the date, time and manner of the hearing in this case.  By letter dated September 6, 2002, the parties were notified that the telephonic hearing was rescheduled to Wednesday, November 13, 2002, at 10:00 a.m.  The hearing was held as scheduled.


Ms. Trotz appeared, without counsel, testified in support of her complaint, and submitted two exhibits, which were admitted into the record
.  Peoples, represented by counsel, presented the testimony of a single witness and did not submit any exhibits
.  Posthearing Briefs have not been filed in this case.  The record, consisting of the 48-page transcript of the hearing and the two exhibits, was closed by Order issued March 11, 2003.
Findings of Fact


1.
The Complainant is Irene Trotz, whose address is 506 Braddock Street, Johnstown, PA 15905 (Tr. 11).



2.
The Respondent is The Peoples Natural Gas Company, d/b/a Dominion Peoples.



3.
Some time in the latter half of 1997, Ms. Trotz received a letter from a Glen R. Waisner, Jr., Vice-President of “Peoples Plus” soliciting her business by switching from Peoples to Peoples Plus.  The letter states that the offer expires on October 22, 1997 (Tr. 22; Comp. Ex. 1B, at 5a).


4.
Ms. Trotz completed and returned the form that was enclosed with the letter from Mr. Waisner, requesting the “Winter Trial Plus” (December of 1997, and January and February of 1998), signed the form and dated it November 18, 1997 (Tr. 24; Comp. Ex. 1B, at 3a).



5.
The conclusion of the first paragraph of Mr. Waisner’s letter invites customers of Peoples to “Switch to Peoples Plus, an affiliate of Peoples Gas, and save!”  Immediately preceding Mr. Waisner’s signature, in bold, italicized print, is the sentence:  “You’re making the right savings choice by selecting Peoples Plus!” (Comp. Ex. 1B, at 5a).


6.
At the top of the reverse side of Mr. Waisner’s letter, in bold type, printed with all capitalized letters is the heading “PEOPLES PLUS SALES AGREEMENT” (Comp. Ex. 1B, at 5a).



7.
Paragraph 4 of the Peoples Plus Sales Agreement provides that at the conclusion of the initial term, the agreement shall continue from year to year thereafter unless either party provides written notice of the termination of the agreement 30 days prior to the expiration of the term selected by the customer (Comp. Ex. 1B, at 5a).


8.
Ms. Trotz read Paragraph 4 of the Peoples Plus Sales Agreement, but testified at the hearing that this Paragraph did not apply to her because she never gave permission for her account to be transferred (Tr. 26-27).



9.
Ms. Trotz received a June 14, 2002 letter signed by Gary A. Jeffries, Senior Counsel of Dominion Retail, Inc., and an accompanying chart depicting that, by having her gas supplied by Peoples Plus/Dominion Peoples Plus she realized a net savings of $123.59 in commodity charges between December of 1998 and February of 2002 (Tr. 16-17, 20; Comp. Ex. 1B, at 12a-12c).


10.
It is Ms. Trotz’s position that since she signed and returned the postcard enclosed on November 18, 1997, which was after the stated expiration date of October 1997, she did not have a legal, binding contractual agreement with Peoples Plus (Tr. 26).


11.
Under the Energy Choice program in Pennsylvania, customers get to choose their gas supplier.  The local gas company can provide information to its customers identifying the various gas suppliers from whom a customer can purchase gas, and information about choosing a gas supplier, but cannot recommend a particular gas supplier to a customer (Tr. 30-31).


12.
Once a customer chooses a particular gas supplier, the supplier then provides the local gas company with a list of names of customers who have signed up with the supplier and the customers’ authorizations to transfer the bills, the appropriate rate to charge the customers, etc.  The local gas company continues to deliver the gas, read the meter, prepare and send the bills (Tr. 32-33).



13.
Peoples (Dominion Peoples) and Dominion Peoples Plus are two separate companies within a parent company (Tr. 34).



14.
According to Peoples’ witness, a gas supplier, once known as Peoples Plus and now known as Dominion Peoples Plus, solicited customers of Peoples Natural Gas Company to sign up to purchase their gas from Dominion Peoples Plus (Tr. 34-35).


15.
It is the understanding of Peoples that Ms. Trotz signed the postcard and returned it to Dominion Peoples Plus.  Peoples received notice from Dominion Peoples Plus that Ms. Trotz had chosen it as her gas supplier.  Once this happens the customer stays with the chosen supplier for as long as the term of the contract or until the customers informs Peoples that the customer wants to return to Peoples as a gas customer (Tr. 35).



16.
However, if Peoples receives a request from a customer of a gas supplier to become a Peoples customer, it refers the customer back to its supplier (Tr. 36).



17.
With respect to Ms. Trotz, the billing change was effective with the February 1998 billing date.  This followed a letter that had been sent to her in January from Peoples Plus verifying that she had chosen Peoples Plus as her gas supplier (Tr. 37).


18.
Each gas bill Ms. Trotz received from Peoples from and after February of 1998 would have stated that she had chosen a natural gas supplier and would have shown the supplier’s commodity rate and Peoples’ transportation charges and the total amount of the bill (Tr. 37-38).



19.
This billing continued until Ms. Trotz called Peoples in January of 2002 requesting a breakdown of her billing.  Peoples provided the information she requested (Tr. 37-38).



20.
In March of 2002, Peoples received a telephone call from Ms. Trotz that she had not requested a gas supplier, and further requesting a letter explaining the point at which there were rate changes between November 2001 and February 2002.  Dominion Peoples Plus had a rate change during that period and the customers did not get notice of it until February of 2002 and were rebilled for the difference (Tr. 38).



21.
Peoples referred her to Dominion Peoples Plus for an explanation of the rate change and billings (Tr. 38-39).


22.
Between February of 1998, when Ms. Trotz began being billed for natural gas service as a customer of Peoples Plus, a natural gas supplier, and February of 2002, Peoples had not received any communication from Ms. Trotz expressing any dissatisfaction with her service or bills (Tr. 39).



23.
Each of the monthly gas bills sent to Ms. Trotz between February of 1998 and May of 2000 contained the statement that “The Gas portion of the Gas/Transportation Charge is provided by your gas supplier, Peoples Plus” (Tr. 40; Comp. Ex. 1B, at A-1, through A-10).



24.
Beginning with the gas bill in June of 2002, to comply with new legislation, the Transportation Charges were shown separately from the Peoples Plus Commodity Charges (Tr. 39-41; Comp. Ex. 1B, at A-10 through A-17).


25.
Ms. Trotz has been a gas customer of Peoples since the bill of March of 2002 (Comp. Ex. 1B, at A-18 and A-19).

Discussion
Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging an unauthorized transfer of her account, and requesting an account adjustment, it is clear that Ms. Trotz is the party seeking affirmative relief from the Commission, and therefore, she has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).

The Natural Gas Choice and Competition Act, Sections 2201, et seq., of the Code, 66 Pa. C.S. §§2201, et seq., became effective on July 1, 1999.  Prior to the effective date of this Act, several natural gas distribution companies participated in pilot or trial “choice” programs.  The Commission’s regulations, pertaining to standards for changing a customer’s natural gas supplier, became effective on July 8, 2000.


The record in this case establishes that some time in 1997, Ms. Trotz received a letter (Comp. Ex. 1B, at 5a), from Peoples Plus requesting her to choose Peoples Plus as her natural gas supplier.  The logo at the top of the letter is that of Peoples Plus.  The opening Paragraph of the letter invites her to “switch to Peoples Plus, an affiliate of Peoples Gas.  Near the bottom of the letter, in bold, italicized lettering is the statement that “You’re making the right savings choice by selecting Peoples Plus”.  At the bottom of the letter is the notation that “Offer expires October 22, 1997.”  The reverse side of this letter contains the terms of the Peoples Plus Sales Agreement.  Paragraph 4 of these terms provides that:

The Term:  You select the length of this agreement – four months, or one, two, or four years – that begins when service under this agreement is initiated.  This agreement shall continue thereafter from year-to-year unless either party provides written notice of termination to the other at least 30 days prior to the expiration of the term you selected for this agreement.  After the initial term of your agreement, Peoples Plus may adjust your guaranteed price to reflect market conditions.


The card enclosed with this letter, also bears the logo of Peoples Plus.  Customers were invited to choose a 1-year, 2-year, 4-year savings plan, or the introductory “Winter Trial Plus” savings plan.  The card also referenced the offer expiration date of October 22, 1997.  Beneath the offer expiration date is a handwritten notation reading:  “It seems I got this notice late.”  Ms. Trotz selected the introductory “Winter Trial Plus” offer, signed the card, dated it November 18, 1997, and returned it.


Contrary to Ms. Trotz’s assertion, her signing and returning the card (Comp. Ex. 1B, at 3a), and its acceptance by Peoples Plus created a legally valid, binding and enforceable contract between her and Peoples Plus for the sale and purchase of natural gas.  Her signing and dating the card November 18, 1997, which is after the stated October 22, 1997 expiration date of the offer does not affect the validity of the contract.  When Peoples Plus received the card back from Ms. Trotz, it had the option of rejecting her card because it was not signed or received before October 22, 1997, or treating her card as a counter-offer to it to extend the expiration date of the offer to November 18, 1997.  It is clear that Peoples Plus elected to treat her card, dated November 18, 1997, as a counter-offer, which it accepted, as Peoples Plus became her natural gas supplier with the gas bill of February of 1998.


Ms. Trotz is correct that she never authorized the “transfer” of her account to Peoples Plus or any other natural gas supplier, as that specific word is not found in the letter from Peoples Plus Comp. Ex. 1B, at 5a.  However, she is incorrect that she did not authorize her account to be given to Peoples Plus.  This letter, however, clearly invites her to “switch” from Peoples Gas to Peoples Plus.  By signing and returning the card (Comp. Ex. 1B, at 3a), Ms. Trotz specifically requested that her account for the purchase of natural gas be changed from Peoples to Peoples Plus.  The absence of the word “transfer” from the documents she received does not affect the legality of Peoples complying with the notice it received from Peoples Plus that Ms. Trotz had selected it as her natural gas supplier, and Peoples’ subsequent bills to Ms. Trotz for the gas commodity charges of Peoples Plus.


The business records of Peoples indicate that, in accordance with the procedures then in place for changing a customer’s natural gas supplier, Ms. Trotz received a letter from Peoples Plus in January of 1998 verifying her selection of that company as her natural gas supplier.  This evidence went unchallenged on-the-record of the November 13, 2002 hearing.  Additionally, the gas bills Ms. Trotz received from and after February of 1998, clearly listed Peoples Plus as her natural gas supplier.  Thus, Ms. Trotz had actual notice that she was a natural gas customer of Peoples Plus, no later than the gas bill of February of 1998, and knew, or should have known from the date of that bill, that her natural gas supplier was Peoples Plus.  Accordingly, the manner in which Peoples declined to accept her “dispute” in February or March of 2002, but referred her to Dominion Peoples Plus, did not constitute a violation of the Commission’s regulations, 52 Pa. Code 59.91, et seq.


From February of 1998, until she was changed back to Peoples as her natural gas supplier, Ms. Trotz received her natural gas from Peoples Plus, and enjoyed the use of the natural gas supplied to her by Peoples Plus.  Thus, she was legally obligated to pay the rates and charges for the natural gas she received from Peoples Plus.  The occurrence of a billing error and backbilling for previously unbilled charges does not excuse her from paying the full amount of the charges for the natural gas she used between November of 2001 and February of 2002.  See, e.g., Nationwide Mutual Insurance Company v. West Penn Power Company, 228 A.2d 218 (Pa. Superior Ct. 1967).

Conclusions of Law


1.
The parties to and subject matter of this natural gas supplier and account adjustment complaint proceeding are properly before the Commission.



2.
Ms. Trotz, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Ms. Trotz has failed to satisfy the burden of proving that Peoples acted in violation of any provision of the Code, or other statute, or any rule, regulation or order of the Commission in transferring her account to Peoples Plus.



4.
Ms. Trotz has failed to satisfy the burden of proving that Peoples acted in violation of any provision of the Code, or other statute, or any rule, regulation or order of the Commission in backbilling her for previously unbilled Peoples Plus charges between November of 2001 and February of 2002.


5.
Ms. Trotz has failed to satisfy the burden of proving that Peoples acted in violation of any provision of the Code, or other statute, or any rule, regulation or order of the Commission in referring her “dispute” in February or March of 2002 to Dominion Peoples Plus, her natural gas supplier.



6.
The complaint in this proceeding should be dismissed for the failure to satisfy the burden of proof.

ORDER


In consideration of the foregoing, IT IS ORDERED THAT:  The complaint of Irene Trotz against The Peoples Natural Gas Company, d/b/a Dominion Peoples, at Docket No. C-20027343, is dismissed for the failure to satisfy the burden of proof.

Dated:  April 16, 2003



[image: image1.png]bert P. Meehan
Administrative Law Judge




� 	In addition, Ms. Trotz filed:  (a) Prehearing Brief; (b) Proposed Findings of Fact and Conclusions of Law; (c) Additions to Proposed Findings of Fact and Conclusions of Law; (d) Reply to Peoples Proposed Findings of Fact and Conclusions of Law; and (e) Addition to Reply to Peoples Proposed Findings of Fact and Conclusions of Law.


� 	Peoples filed Proposed Findings of Fact and Conclusions of Law.
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