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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are the Exceptions of Albert S. Lardo (Complainant) filed on April 7, 2003, to the Initial Decision of Administrative Law Judge (ALJ) Larry Gesoff which was issued March 20, 2003.  Although the Exceptions were timely filed, the Complainant did not serve a copy upon West Penn Power Company (Respondent).  Therefore, the Exceptions were subsequently served upon the Respondent by Secretarial Letter dated April 10, 2003.  The Respondent did not file Reply Exceptions.  

History of the Proceeding


On August 19, 2002, the Complainant filed a Formal Complaint against the Respondent wherein he alleged that the Respondent installed a 50,000 volt line within ten feet of his building.  According to the Occupational Safety and Health Administration (OSHA), the proximity of the line to the Complainant’s building creates a dangerous condition prohibiting maintenance work from being done on the building.  The Complainant requested that the Commission direct the Respondent to re-route the line at its expense.  


On September 10, 2002, the Respondent filed an Answer to the instant Complaint.  On January 15, 2003, ALJ Gesoff  conducted an evidentiary hearing.  The Complainant participated pro se at the hearing.  The Respondent was represented by counsel.  At the hearing, the ALJ granted a request from the Borough of Irwin to intervene in the proceeding.  


As previously noted, the ALJ’s Initial Decision was issued on March 20, 2003.  The Complainant’s Exceptions were filed on April 7, 2003.  
Discussion


The ALJ made twenty-four Findings of Fact and reached five Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless rejected expressly or by necessary implication by this Opinion and Order.  



The ALJ found that pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), the Complainant, as the party seeking relief from the Commission, bears the burden of proof in this proceeding.  I.D. at 8.  The ALJ concluded that the Complainant did not meet his statutory burden of proof and recommended that the Complaint be dismissed.  


The Complainant’s Exceptions consist of a cover letter and an inspection report signed by a Mr. John W. Stewart (Mr. Stewart), under the letterhead of Stewart’s Electrical Inspections.  Mr. Stewart’s inspection purportedly took place on April 2, 2003.  The inspection report is offered to refute the measurements of Mr. Spader, the Respondent’s witness.  


We note that Rule 17 of the Respondent’s Tariff requires a customer to pay the cost of moving West Penn’s facilities if the facilities are moved at the Customer’s request.  I.D. at 15.  The approximate cost of moving the Respondent’s facilities temporarily or permanently is approximately $3,000.  Finding of Fact No. 20.  


It is well settled that the decision of the Commission must be supported by substantial evidence.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Mill v. PA Public Utility Commission, 447 A.2d 1100 (PA. Cmwlth. 1982); Edan Transportation Corp. v. PA Public Utility Commission, 623 A.2d 6 (Pa. Cmwlth. 1993).  


Contrary to the assertions of the Complainant, the record as developed in this proceeding indicates that the lines from the Complainant’s building meets the National Electrical Safety Code standards.  However, as noted by the ALJ, the distance does not meet the OSHA requirements.  I.D. at 12.  



Based upon our review of the record evidence, we conclude that the Complainant did not meet his statutory burden of proof in this proceeding.  66 Pa. C.S. § 332(a).  We note that the record in this proceeding was closed on March 5, 2003.  However, the Complainant appended to his Exceptions an Inspection Report of Mr. Stewart’s that took place on April 2, 2003, subsequent to the close of the record.  The Complainant evidently attempted to introduce evidence into the record by way of Exceptions which is clearly impermissible since the record was closed.  Accordingly, the Exceptions are denied without further comment; THEREFORE, 


IT IS ORDERED:


1.
That the Exceptions of  Albert S. Lardo are hereby denied.  


2.
That the Initial Decision of Administrative Law Judge Larry Gesoff is adopted to the extent that it is consistent with this Opinion and Order.  


3.
That the Complaint of Albert S. Lardo is dismissed.  


4.
That the record in this proceeding be marked closed.








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  June 12, 2003
ORDER ENTERED:  June 17, 2003
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