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History of the Proceedings


On October 8, 2002, Calvin Vivian filed this complaint against PECO Energy Company.  In it, Mr. Vivian questioned the accuracy of his electric bill.  He alleged that he moved into his residence in May 2001, and that the house is still under repair.  He alleged that he lives there part time, and sometimes has his ten year old daughter with him.  He further alleged that his only electric appliances are one television, one radio, a small refrigerator, and a fan in the summer.  He alleged that he uses a kerosene heater for heat.  He alleged that the house is old and had not been occupied for a couple of years before he moved into it.  He also alleged that his bill had been estimated for several months until  a new meter was recently installed.  He alleged that before the meter change, PECO was estimating his bill at $158.00 per month, but that after the meter change, he is using $60.00 per month. 
 The complaint is an appeal from a decision of the Bureau of Consumer Services in an informal complaint at BCS Docket No. ST 1196261.


The complaint was served on PECO, and PECO filed an answer to it.  PECO denied that it had estimated Mr. Vivian's bill each month from May 2001 through May 2002.  PECO averred that it estimated six bills between May 2001 and May 1, 2002 because it was unable to gain access to Mr. Vivian's meter.  PECO averred that the bills that it sent to Mr. Vivian were accurate.  PECO averred that on May 1, 2002, it installed an Automated Meter Reader (AMR) on Mr. Vivian's house.  PECO averred it again estimated Mr. Vivian's bills on May 9, 2002, and June 10, 2002 because it had not yet activated the AMR and because it was unable to gain access to the meter.  PECO explained that it could activate the AMR only after all of the services in Mr. Vivian's area were converted to AMRs.   PECO averred that this occurred over a two month time period.


This case was assigned to me on November 22, 2002.  By letter dated November 22, 2002, the parties were informed that a telephonic hearing would be held on January 22, 2003.

The hearing was held as scheduled.  Mr. Vivian represented himself.  PECO was represented by counsel.  The hearing resulted in a transcript of 35 pages; three exhibits were entered into the record.
Findings of Fact


1.
This complaint concerns electric service provided by PECO to 2607 North 23rd Street, Philadelphia, PA.  (Tr. 6).  The house is an old row home.  (Tr. 7).  It is a two story, two bedroom house.  Mr. Vivian is living there in exchange for doing some repairs on it and paying the utility bills.  (Tr. 9-10).  He moved into the house in May 2001.  (Tr. 10).  He does not always stay at the house; sometimes he stays with his girlfriend at her home.  Mr. Vivian has a ten year old daughter who sometimes stays with him at the house.  (Tr. 10-11).



2.
The house has a gas furnace, hot water heater and cooking stove.  They are not operational because Mr. Vivian has the gas shut off.  (Tr. 8).   


3.
The only electric appliances in the home are a television set, a radio, and a small refrigerator.  (Tr. 8-9).  The electricity is shut off in some of the rooms.  (Tr. 9).  Mr. Vivian also sometimes uses an electric space heater in the winter and a fan in the summer.  (Tr. 31-32).


4.
Mr. Vivian does not understand why the electric bill is as high as it is with his minimal usage.  (Tr. 9).  He was given a payment arrangement of over $100 per month; he cannot afford to pay that much for electricity.  (Tr. 16).


5.
The electric bill was put into Mr. Vivian's name as off April 30, 2001.  (Tr. 19).  Since then, his monthly usage has been as shown in the following table.
	Bill Period
	Usage (kwh)
	Read or Estimated Bill
	Days of Use
	Average Daily Usage (kwh per day)
	Bill Amount

($)

	5/9/2001
	228
	Read
	9
	25.3
	30.83

	6/9/2001
	595
	Read
	31
	19.1
	83.28

	7/10/2001
	784
	Read
	31
	25.2
	111.01

	8/8/2001
	423
	Read
	29
	14.5
	59.45

	9/10/2001
	500
	Estimate
	33
	15.1
	69.35

	10/9/2001
	503
	Read
	29
	17.3
	69.74

	11/7/2001
	436
	Estimate
	29
	15.0
	61.14

	12/7/2001
	468
	Estimate
	30
	15.6
	65.23

	1/9/2002
	591
	Estimate
	33
	17.9
	81.08

	2/7/2002
	477
	Estimate
	29
	16.4
	66.60

	3/8/2002
	452
	Estimate
	29
	15.5
	63.38

	4/9/2002
	4735
	Read
	32
	147.9
	614.86

	5/9/2002*
	789
	Read
	30
	26.3
	106.78

	7/10/2002
	1630
	Read
	62
	26.2
	231.69

	8/8/2002
	450
	Read
	29
	15.5
	63.14

	9/9/2002
	113
	Read
	32
	3.5
	19.76

	10/8/2002
	115
	Read
	29
	3.9
	20.01

	11/7/2002
	114
	Read
	30
	3.8
	19.90

	12/9/2002
	224
	Read
	32
	7.0
	34.06

	1/9/2003
	293
	Read
	31
	9.4
	


*
The meter was replaced with an AMR on April 29, 2002.  However, the AMR could not be used for billing until July 2002 when the entire area was converted to AMRs.  Consequently, PECO estimated the next few bills and later rebilled Mr. Vivian on the basis of readings from the AMR.  The readings shown in this table for dates after April 9, 2002 are those from the AMR.
(Tr. 20-21, 25-29; PECO Ex. 1).



6.
PECO estimated Mr. Vivian's bill on several occasions because it was unable to gain access to the meter.  (Tr. 20-21).



7.
Mr. Vivian filed an informal complaint in this matter.  On September 17, 2002, BCS rendered a decision requiring Mr. Vivian to pay his regular budget amount of $158 plus $15 against his debt to PECO which then stood at $899.40.  BCS did not rule on the accuracy of the bills presented to Mr. Vivian.  (Tr. 21-22; PECO Ex. 2).


8.
The budget bill at the time of the BCS decision was high because it  was based on the high readings that resulted from the previous estimated bills.  His budget is now in the range of $40 to $60 per month based on his recent usage.  (Tr. 24-25).



7.
Mr. Vivian's payment record has been uneven.  Before he received the large bill on or about April 9, 2002, he had an overdue balance of $194.60.  Prior to that bill, he made no payments in some months, but multiple payments in other months.  He has not strictly complied with the BCS decision, but has paid $50 each month since then.  (Tr. 29; PECO Ex. 1).



8.
PECO did neither a field investigation of Mr. Vivian's high bill complaint nor a foreign load investigation.  (Tr. 27).   PECO did not offer into evidence a meter test report for the meter that served Mr. Vivian before the AMR was installed.


9.
PECO would be satisfied if Mr. Vivian pays his current budget amount ($40 to $60) monthly, plus $15 against his debt.  (Tr. 29).  Mr. Vivian can afford to make those payments.  (Tr. 30).
Discussion


This case is primarily a high bill complaint.  Although Mr. Vivian had an informal complaint that preceded this one, the BCS decision simply sets a payment plan, and does not discuss any high billing issue.  Because informal complaints are not typically initiated by a paper pleading, it is impossible to know whether Mr. Vivian raised any high bill issue in his informal complaint.  On the other hand, in his formal complaint, Mr. Vivian did not allege an inability to pay; consequently, that issue is not in this formal complaint.  Moreover, I note that both PECO and Mr. Vivian are agreeable to him paying his current budget bill which runs around $40 to $60 per month, plus $15 per month against his debt to PECO.  (Tr. 29-30).  Accordingly, I do not intend to dwell at length on payment arrangement issues.
Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Mr. Vivian has challenged his electric bill from PECO.  Thus it is clear that he is the party seeking affirmative relief from the Commission, and, therefore, he is the party with the burden of proof. 

In Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court held that the term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  The term "preponderance of the evidence" means that one party has presented evidence which is more convincing, by even the smallest degree, than the evidence presented by the other party.  To establish a sufficient case against a utility and satisfy the burden of proof, one must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

When the complaint alleges a billing dispute, a complainant's burden of proof is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  In Waldron, the Commission concluded that a complainant may establish a prima facie case, i.e., satisfy the burden of proof, by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a complainant would prevail.  If the utility has placed into the record testimony to rebut a complainant's prima facie case, the burden of going forward with the evidence shifts back to the complainant.  In order to satisfy the burden of proof, a complainant must rebut the utility's evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.

The Commonwealth Court has recently interpreted the "Waldron Rule" as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima

facie case of overbilling by a utility company, we believe this view is too restrictive. Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer's meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which

would support a finding that the metered usage exceeded the actual usage. Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned. Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial

evidence which meets this standard will establish a prima facie case.

Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant. The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has

presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight. If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof. At this stage, the Waldron doctrine provides

"that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling." Id. at 436, 461 A.2d at 1236 [emphasis supplied]. Finally, where the Commission has dismissed the complaint because the customer has failed to

sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal. Id. at 436, 461 A.2d at 1236.  (Footnotes omitted.)

Milkie v. Pa. Pub. Util. Comm., 768 A.2d 1217, 1219-1220 (Cmwlth. Ct. 2001).  It is now necessary to apply these legal principles to this case.


In this case, Mr. Vivian complains that his electric bills were excessive from the time that he moved into the house in May 2001 to the time when his meter was replaced by an AMR.  He bases his complaint on his own opinion that the bills were high considering the appliances in the home and his use of it.  The  Waldron Rule does not contemplate the type of proof offered by Mr. Vivian in this case to establish that his bills are excessive.  Waldron contemplates a high billing dispute which arises after a "normal" or "baseline" consumption has been established by a customer at a particular residence.   Here, there is no base line of normal bills preceding the alleged high bills.  Since Mr. Vivian has no apparent credentials in the field of appliance efficiency or electric consumption, his opinion regarding his electric consumption is not entitled to weight as an expert opinion.  Moreover, Mr. Vivian can hardly be considered an unbiased witness in his own case.  On the other hand, Mr. Vivian's bills did decrease considerably after PECO installed the AMR.   Since PECO performed neither a field investigation nor a foreign load investigation (Tr. 27), and did not enter into the record the results of a meter test on the original meter, it is necessary to analyze the only other evidence in the record: the usage records.



In analyzing the usage here records, it is necessary to take into account the fact that several readings were estimated.  Typically, a utility estimates a bill by looking at recent past usage. An estimate can be too high if the customer during the estimated period used less electricity than he has in the recent past;  an estimate can be too low if the customer during the estimated period used more electricity than he has in the recent past.  This pattern can continue if, as was the case here, there are several consecutive estimates without an actual meter reading.  Nevertheless, when a utility eventually gets a meter reading, any over- or under-estimates will be compensated by the actual meter reading.  Regardless of the accuracy of the intervening estimates, the difference between the eventual reading and the last actual reading will be the entire consumption over the intervening period.  To eliminate the impact of inaccurate estimates, I am reproducing here the table set forth in Finding of Fact No. 5 with one difference.  I am replacing any estimated usage figures with a usage figure that spans the time period between actual readings.  (I am also not repeating the dollar amounts for each bill, because it is sufficient to look at the usage itself, as there is no evidence that rate changes might have contributed to changes in the bills.)
	Bill Period
	Usage (kwh)
	Read or Estimated Bill
	Days of Use
	Average Daily Usage (kwh per day)

	5/9/2001
	228
	Read
	9
	25.3

	6/9/2001
	595
	Read
	31
	19.1

	7/10/2001
	784
	Read
	31
	25.2

	8/8/2001
	423
	Read
	29
	14.5

	10/9/2001
	1003
	Read
	62
	16.2

	4/9/2002
	7159
	Read
	182
	39.3

	5/9/2002
	789
	Read
	30
	26.3

	7/10/2002
	1630
	Read
	62
	26.2

	8/8/2002
	450
	Read
	29
	15.5

	9/9/2002
	113
	Read
	32
	3.5

	10/8/2002
	115
	Read
	29
	3.9

	11/7/2002
	114
	Read
	30
	3.8

	12/9/2002
	224
	Read
	32
	7.0

	1/9/2003
	293
	Read
	31
	9.4




Looking at this table, it appears that when Mr. Vivian first moved into the home in May 2001, he was using about 20-25 kwh per day for the first three months.  Between August 2001 and October 2001, his usage declined to 14-16 kwh per day.  This could be explained by his use of a fan or other cooling device in the summer months, which became unnecessary in cooler weather.  Over the winter, November 2001 through April 2002 (which coincided with a string of estimated bills), his usage increased dramatically.  However, he acknowledged that his gas was shut off and he was using an electric space heater.  Considering that he had to maintain some heat at all times simply to keep the water pipes from freezing in very cold weather, the significant increase in consumption is not at all surprising.


PECO installed the AMR on April 29, 2002, but did not start using it to prepare bills until July 2001 when it had installed AMRs throughout the neighborhood.  PECO initially sent to Mr. Vivian estimated bills for May and June 2002.  After PECO started using the AMR for billing, it went back and rebilled those months on the basis of the AMR readings.  For those two months, Mr. Vivian's usage returned to the 25 kwh per day range; this is consistent with the usage for those months in the previous year when PECO billed him on the basis of actual readings from the old meter.  In August 2002, Mr. Vivian's consumption was 15.5 kwh per day.  That figure is very close to the previous year's usage for the same period, which also was based on an actual meter reading from the old meter.  Mr. Vivian's consumption then declined dramatically to the single digit range.  Nevertheless, even though Mr. Vivian's consumption has declined dramatically since August 2002, it still demonstrates a significant upswing in the winter months of December 2002—January 2003.  Considering this analysis, it does not appear that Mr. Vivian's decreased consumption was due to the meter change to the AMR, because the significant decrease did not occur until a few months after the AMR was installed.  If the significant decrease had occurred immediately after installation of the AMR, I would be inclined to infer that the old meter was inaccurate, especially where, as here, the utility did not offer into the record the results of testing it after removal.  The decrease in usage that occurred here was likely due to increased conservation efforts on the part of Mr. Vivian.  


Applying the Waldron Rule as interpreted by Milkie, to these facts. I conclude that Mr. Vivian has failed to sustain his burden of persuasion.  His opinion regarding the size of his electric bill is not entitled to any particular weight because he is not an expert in any field that would qualify him to render an expert opinion on that topic.  While he apparently has few electric appliances, one of those is an electric space heater which he has used.  Moreover, its use is evident in Mr. Vivian's consumption records for the winter months.  Finally, PECO's consumption records for Mr. Vivian do not bear out any finding that his old meter was inaccurate.  Consequently, I conclude that this complaint must be dismissed.



Although I am dismissing this complaint, some further comments are necessary.  A Commission regulation requires a utility which has been relying on customer reads and estimates to obtain an actual meter reading by its own employee at least one every 12 months.  52 Pa. Code §56.12(4)(iii).  Every six months, a utility must obtain either a customer supplied reading or a reading by a utility employee.  52 Pa. Code §56.12(4)(ii).  Here, PECO obtained a meter reading on October 9, 2001, and again on April 9, 2002, a period of 182 days.  This is within the six month requirement.  During this time, Mr. Vivian was not home when the meter reader visited his home.  PECO has a right to have access to its meter, 52 Pa. Code §59.24(a).  PECO may enforce that right by discontinuing service to its customer.  52 Pa. Code §59.24(b).  It is obvious, however, that any utility will be reluctant to inconvenience a customer to obtain a meter reading.



A second comment is that while it proved unnecessary here, it would have been at least useful to have PECO offer into the record a meter test of the old meter and an appliance survey (which would have required a field investigation).  



Finally, I would offer to Mr. Vivian two pieces of advice.  First, assuming that his gas appliances, especially the furnace and hot water heater are safe and functional, he should consider using them.  It is unquestionably less expensive to heat a home with a gas furnace than with electric space heaters.  Second, because he appears to have very low income, he should apply for PECO's Customer Assistance Program, or "CAP."  If Mr. Vivian is eligible for CAP, he could reduce his electric bill.  To this end, I will direct PECO to send him the CAP application forms  
Conclusions of Law


1.
The Commission has jurisdiction over the subject matter of, and the parties to, this proceeding by virtue of 66 Pa. C.S. Chapters 13 and 15.



2.
The Complainant, Calvin Vivian, is the party with the burden of proof.



3.
The evidence of record does not establish that the bills contested by Mr. Vivian were in error.



4.
The evidence of record does not establish that PECO violated 52 Pa. Code §56.12(4)(ii) by failing to obtain a customer supplied reading or an actual reading by a PECO employee of Mr. Vivian's meter for more than six months 

Order


THEREFORE, IT IS ORDERED:



1.
That the complaint of Calvin Vivian v. PECO Energy Company at Docket No. Z-01196261 is dismissed with prejudice.



2.
That within 30 days of the entry of the Commission's final order in this case, PECO Energy Company shall send to Mr. Vivian the application forms for its Customer Assistance Program.
Date:   April 21, 2003 


___________________________







Michael C. Schnierle







Administrative Law Judge
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