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OPINION AND ORDER
BY THE COMMISSION:



Before the Commission for consideration is the Joint Petition for approval of Amendment Nos. 1 and 2 to the existing Interconnection Agreement (Agreement) between Verizon Pennsylvania Inc. (Verizon PA), and FiberNet Telecommunications of Pennsylvania, LLC (FiberNet).  The Amendments were filed pursuant to the Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (codified as amended in scattered sections of Title 47, United States Code) (TA‑96), including 47 U.S.C. §§ 251, 252, and 271, and the Commission's Orders in In Re:  Implementation of the Telecommunications Act of 1996, Docket No. M‑00960799 (Order entered June 3, 1996; Order on Reconsideration entered September 9, 1996) (Implementation Orders).  

History of the Proceeding



On April 11, 2003, Verizon PA and FiberNet filed the instant Joint Petition seeking approval of the aforementioned Amendments to the existing Agreement.  Amendment Nos. 1 and 2 will supplement the terms of the Agreement that was approved by our Opinion and Order entered January 13, 2000.



The Commission published notice of the Joint Petition and the Amendments in the Pennsylvania Bulletin on April 26, 2003, advising that any interested parties could file comments within ten days.  No comments have been received.


Discussion
A. Standard of Review



The standard for review of a negotiated interconnection agreement is set out in Section 252(e)(2) of TA-96, 47 U.S.C. § 252(e)(2).  Section 252(e)(2) provides in pertinent part that:  
(2)
Grounds for rejection.  The state commission may only reject – 

(A)
an agreement (or any portion thereof) adopted by negotiation under subsection (a) if it finds that –

(i)
the agreement (or portion thereof) discriminates against a telecom​munications carrier not a party to the agreement; or 

(ii)
the implementation of such agreement or portion is not consistent with the public interest, convenience, and necessity. . .

With these criteria in mind, we shall review the Amendments submitted by Verizon PA and FiberNet.  

B.
Timeliness of Filing 



We note that for Amendment No 1, the “Effective Date” of the Amendment is June 18, 2002.  A period of approximately ten months has elapsed from the time Amendment No. 1 was executed until it was submitted to the Commission for review.  In addition, February 26, 2003, is the “Effective Date” for Amendment No. 2.  A period of approximately one and one-half months has elapsed from the time Amendment No. 2 was executed until it was submitted to the Commission for review.  Neither TA-96 nor the Federal Commu​nications Commission (FCC) rules interpreting TA-96 provide for the specific time in which the negotiated agreement is to be filed with the state commission.  However, we have addressed our expectations regarding the proper time considerations to be observed with regard to negotiated agreements.  See Implementation Order, June 3, 1996, slip op. at 33.



We advise the Parties that failure to comply with our Implementation Orders, as well as this Order, could subject the Parties to civil penalties for violations under Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301.  

C.
Summary of Terms

Amendment No. 1 alters the agreement as follows:  
*
*
*

4.10
This Section 4.10 is intended to implement the FCC’s ISP Remand Order.  Notwithstanding any provision of this Section 4.10 or any other provision of this agreement, this Section 4.10 shall be construed so that the Parties’ rights and obligations hereunder are the same as the rights and obligations applicable to CLECs and ILECs as set forth in the ISP Remand Order. . .  For purposes of this Section 4 10, “ISP-bound Traffic” shall have the same meaning as is used in the FCC’s Order on Remand and Report and Order in CC Docket Nos. 96-98 & 99-68, FCC 01-131, released April 27, 2001 (“ISP Remand Order’).  Other terms used in this Section 4.10 shall have the same meaning as those terms are used in the ISP Remand Order.

4.10.1 Reciprocal Compensation Rates.  The reciprocal call termination rates applicable to “Local Traffic” . . . shall apply to the exchange of all section 251 (b)(5) traffic (that is, traffic below the FCC’s 3:1 ratio, as described in paragraphs 8 and 79 of the ISP Remand Order).

4.10.2
Intercarrier Compensation for ISP-bound Traffic.  For the period beginning on June 14, 2001 and ending on December 13, 2001, intercarrier compensation for delivery of ISP-bound Traffic shall be capped at a rate of $.0015 per minute of use (MOU).  Beginning on December 14, 2001, and ending on June 13, 2003, intercarrier compensation for delivery of ISP-bound Traffic shall be capped at a rate of $.0010 per MOU.  Beginning on June 14, 2003, and ending on June 13, 2004, intercarrier compensation for delivery of ISP-bound Traffic shall be capped at a rate of $.0007 per MOU.  The ISP Remand Order specifies that, in the event the FCC does not take further action within the final period during which the $.0007 per MOU rate is applicable to ISP-bound Traffic, that such period will be extended until the FCC takes such further action.  The Parties agree that if the FCC fails to take such further action by June 13, 2004, that the $.0007 per MOU rate will continue in effect for ISP-bound Traffic beyond June 13, 2004 until the FCC takes further action, provided that, such extension of the $.0007 rate shall not be construed to modify or extend the term of this Agreement or to affect either Party’s right of termination under the Agreement.  
4.10.3 Identification of ISP-bound Traffic and section 251(b)(5) traffic.  The determination of whether traffic is section 251 (b)(5) traffic or ISP-bound Traffic shall be performed in accordance with Paragraphs 8 and 79, and other applicable provisions, of the ISP Remand Order (including, but not limited to, in accordance with the rebuttable presumption established by the ISP Remand Order that traffic delivered to a carrier that exceeds a 3:1 ratio of terminating to originating traffic is ISP-bound Traffic, and in accordance with the process established by the ISP Remand Order for rebutting such presumption before the Commission).
4.10.4
Demand or Minutes of Use Cap.  For the year 2001, a Party may receive the applicable FCC interim rate set out in Section 4.10.2 for ISP-bound Traffic minutes up to a ceiling equal to, on an annualized basis, the number of ISP-bound Traffic minutes for which the Party was entitled to receive compensation under this Agreement during the first calendar quarter of 2001, plus a ten percent growth factor.  For the year 2002, a Party may receive the applicable FCC interim rate set out in Section 4.10.2 for ISP-bound Traffic minutes up to a ceiling equal to the ISP-bound Traffic minutes for which it was entitled to receive compensation in 2001, plus a ten per​cent growth factor.  For the year 2003, a Party may receive the applicable FCC interim rate set out in Section 4.10.2 for ISP-bound Traffic minutes up to a ceiling equal to the ceiling for 2002, described above.  
4.10.5
Reservation of Rights.  If the ISP Remand Order is reversed or vacated in its entirety, by the FCC or another governmental entity of competent jurisdiction, each Party shall have the right, upon the effective date of any such decision, to terminate this Section 4.10 and Amendment No. 1 to this Agreement by written notice to the other Party.  The termination shall be effective upon receipt of the notice by the other Party.  In the event of termination of this Section 4.10 in accordance with this paragraph, the Parties’ rights and obligations with respect to intercarrier compensation for ISP-bound traffic shall be governed by the terms of this Agreement retroactive to the date upon which ISP-bound Traffic under this Amendment became subject to the ISP Remand Order.  If the ISP Remand Order is vacated in part, or materially modified, the Agreement shall be modified to the extent of the governmental entity’s vacatur or modification. The provisions of this paragraph shall be in addition to and not in limitation to any other provisions of this Agreement that might apply if the ISP Remand Order is reversed, vacated or materially modified.  
*
*
*
(Amendment No. 1, pp. 1-2).  

Amendment No. 2 alters the Agreement
 and is set forth as follows:  

Combination Attachment
General
1 .1
Verizon [PA] shall provide to FiberNet, in accordance with the Terms, as amended . . . this Combination Attachment and the Pricing Appendix to the Combination Attachment (including, but not limited to, Verizon [PA]’s applicable Tariffs) and the requirements of Applicable Law, access to Verizon [PA]’s Network Elements in Combinations (“Combinations”); provided, however, that notwithstanding any other provision of the Agreement, this Combination Attachment and the Pricing Appendix to the Combination Attachment, Verizon [PA] shall be obligated to provide a Combination to FiberNet only to the extent required by Applicable Law and may decline to provide a Combination to FiberNet to the extent that provision of a Combination is not required by Applicable Law.

1.2
Except as otherwise required by Applicable Law:  (a) Verizon [PA] shall be obligated to provide a Combination pursuant to the Agreement, this Combination Attachment and the Pricing Appendix to the Combination Attachment only to the extent such Combination, and the equipment and facilities necessary to provide such Combination, are available in Verizon [PA]’s network; and (b) Verizon [PA] shall have no obligation to construct or deploy new facilities or equipment to offer any Combination.

1.3
FiberNet may use a Combination only for those purposes for which Verizon [PA] is required by Applicable Law to provide such Combination to FiberNet. Without limiting the foregoing, FiberNet may use a Combination:  (a) only to provide a Telecommunications Service and (b) to provide Exchange Access services only to the extent that Verizon [PA] is required by Applicable Law to provide such Combination to FiberNet in order to allow FiberNet to provide such Exchange Access services.

1.4
Notwithstanding any other provision of the Agreement, this Combination Attachment and the Pricing Appendix to the Combination Attachment to the extent Verizon [PA] is required by a change in Applicable Law to provide to FiberNet a Combination that is not offered under the Agreement, this Combination Attachment, and the Pricing Appendix to the Combination Attachment to FiberNet as of the Effective Date, the terms, conditions and prices for such Combination (including, but not limited to, the terms and conditions defining the Combination and stating when and where the Combination will be available and how it will be used, and terms, conditions and prices for pre-ordering, ordering, provisioning, repair, maintenance and billing) shall be as provided in an applicable Verizon [PA] Tariff, or, in the absence of an applicable Verizon [PA] Tariff, as mutually agreed in writing by the Parties.

1.5
Without limiting Verizon [PA]’s rights pursuant to Applicable Law or any other section of the Agreement, this Combination Attachment and the Pricing Appendix to the Combination Attachment to terminate its provision of a Combination, if Verizon [PA] provides such Combination to FiberNet, and the Commission, the FCC, a court or other governmental body of appropriate jurisdiction determines or has determined that Verizon [PA] is not required by Applicable Law to provide such Combination, Verizon [PA] may terminate its provision of such Combination to FiberNet. If Verizon [PA] terminates its provision of a Combination to FiberNet pursuant to this Section 1 .5 and FiberNet elects to purchase other services offered by Verizon [PA] in place of such Combination, then: (a) Verizon [PA] shall reasonably cooperate with FiberNet to coordinate the termination of such Combination and the installation of such services to minimize the interruption of service to Customers of FiberNet; and, (b) FiberNet shall pay all applicable charges for such services, including, but not limited to, all applicable installation charges.

1.6
Nothing contained in the Agreement, this Combination Attachment and the Pricing Appendix to the Combination Attachment shall be deemed to constitute an agreement by Verizon [PA] that any item identified as a Combination in the Agreement, this Combination Attachment and the Pricing Appendix to the Combination Attachment is (i) a Network Element or a combination of Network Elements under Applicable Law, or (ii) a Network Element or a combination of Network Elements Verizon [PA] is required by Applicable Law to provide to FiberNet on an unbundled basis or in combination with other Network Elements.

1.7
If as the result of FiberNet Customer actions (i.e., Customer Not Ready (“CNR”)), Verizon [PA] cannot complete requested work activity when a technician has been dispatched to the FiberNet Customer premises, FiberNet will be assessed a non​recurring charge associated with this visit. This charge will be the sum of the applicable Service Order charge as provided in the Pricing Appendix to the Combi​nation Attachment and the Premises Visit Charge as provided in Verizon [PA]’s applicable retail or wholesale Tariff.

1.8
If and, to the extent that Verizon [PA], prior to the Effective Date of this Amendment, has not provided in the State of [State] a service or arrangement offered under this Combi​nation Attachment, Verizon [PA] reserves the right to negotiate in good faith with FiberNet reasonable terms and conditions (including, without limitation, rates and imple​mentation timeframes) for such service or arrangement; and, if the Parties cannot agree to such terms and conditions (including without limitation, rates and implementation timeframes), either Party may utilize the Agreement’s dispute resolution procedures.

*
*
*
(Amendment No. 2, pp. 4-5, ¶1).



The Parties outlined the recurring and non-recurring charges for Combinations and the UNE Platform Conversion formula in Exhibit A.  
(Amendment No. 2, Exhibit A).  

D.
Disposition


We shall approve Amendment Nos. 1 and 2 finding that each satisfies the two-pronged criteria of Section 252(e) of TA‑96.  We shall minimize the potential for discrimination against other carriers not a party to the Agreement by providing here that our conditional approval of this Agreement shall not serve as precedent for agreements to be negotiated or arbitrated by other parties.  This is consistent with our policy of encouraging settlements.  52 Pa. Code § 5.231; see also, 52 Pa. Code § 69.401, et seq., relating to settlement guidelines, and our Statement of Policy relating to the Alternative Dispute Resolution Process, 52 Pa. Code § 69.391, et seq.  On the basis of the foregoing, we find that the Agreement does not discriminate against any telecommunications carrier not a party to the negotiations.



TA‑96 requires that the terms of the Agreement be made available for other parties to review.  (§ 252(h)).  However, this availability is only for purposes of full disclosure of the terms and arrangements contained therein.  The accessibility of the Amendments to the Agreement and the terms to other parties does not connote any intent that our approval will affect the status of negotiations between other parties.  In this context, we will not require the Parties to embody the terms of the Amendments to the Agreement in a filed tariff, but we will require that the Parties file the Amendments to the Interconnection Agreement with this Commission.  The Amendments shall be retained in the public file for inspection and copying consistent with the procedures relating to public access to documents.

Conclusion



Based on the foregoing and pursuant to Section 252 of TA‑96, supra, and our Implementation Orders, we will approve Amendment Nos. 1 and 2 to the Inter​connection Agreement between Verizon PA and FiberNet filed on April 11, 2003; THEREFORE,


IT IS ORDERED:


1.
That the Joint Petition of Verizon Pennsylvania Inc. and FiberNet Telecommunications of Pennsylvania, LLC, filed on April 11, 2003, seeking approval of Amendment Nos. 1 and 2 to the existing Interconnection Agreement, pursuant to the Telecommunication Act of 1996 and the Commission’s Orders in In Re:  Implementation of the Telecommunica​tions Act of 1996, Docket No. M‑00960799 (Order entered June 3, 1996; Order on Reconsideration entered September 9, 1996), is hereby granted consistent with this Opinion and Order.



2.
That approval of Amendment Nos. 1 and 2 to the Agreement shall not serve as binding precedent for negotiated or arbitrated agreements between non-parties to the instant agreement.



3.
That the Parties shall file a true and correct copy of Amendment Nos. 1 and 2 to the Agreement with this Commission within thirty (30) days of the date of entry of this Opinion and Order.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  June 12, 2003

ORDER ENTERED:  June 17, 2003
	�	“The Act [TA-96] does not give any express guidance as to when agreements must be filed with the state commission.  However, since the period for negotiations concludes on day 160, we conclude that an executed, negotiated inter�connection agreement accompanied by a joint petition for adoption of the agreement shall be filed no later than thirty (30) days following the close of the negotiations phase or by day 190 following the request for interconnection.”  Id.





� 	It is noted that, regardless of the types of services covered by this Inter�connection Agreement, it would be a violation of the Public Utility Code if the Applicant were to begin offering services or assessing surcharges, to end users, for which it has not been authorized to provide and for which tariffs have not been authorized.  
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