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I.

HISTORY OF THE PROCEEDING


On February 8, 2001, Jeb Billet filed his Complaint at Docket No. C‑00014854 against the United Telephone Company of Pennsylvania (United, Sprint or Company).  The Complaint requested that Carlisle telephone customers be given toll free service to the communities of Mechanicsburg, Enola, Camp Hill and Harrisburg.  United filed a timely Answer.



On March 2, 2001, June M. Billet (Mr. Billet’s mother) filed her Complaint at Docket No. C-00015011 against United.  Her Complaint requested relief similar to that requested in Mr. Billet’s Complaint.  United filed a timely Answer.


 On March 20, 2001, United Telephone Company of Pennsylvania moved to consolidate the Billet cases.  The Motion alleged that the Complaints all concerned Extended Area Service (EAS) issues between Carlisle and Mechanicsburg, Enola, Camp Hill and Harrisburg.  My review of the Complaints confirmed the allegations, and the Motion was granted.  Consolidation Order, dated April 9, 2001.


An initial Prehearing Conference was held before the undersigned on May 14, 2001.  Thereafter, by Prehearing Order No. 2, dated May 18, 2001, I joined Verizon Pennsylvania, Inc., (Verizon) as an indispensable party.


On August 15, 2001, Donald L. Shaeffer filed his Complaint at Docket No. C‑20016019 against Sprint Communications Company LP (United, Sprint or Company).  The Complaint requested that Carlisle telephone customers be given EAS to the greater Harrisburg area.  Sprint filed a timely Answer.


On August 17, 2001, Cynthia Gorski filed her Complaint at Docket No. C‑20016041 against Sprint Communications Company LP.  The Complaint requested that Carlisle telephone customers be given EAS to the greater Harrisburg area.  Sprint filed a timely Answer.



On September 10, 2001, the Commission received a package of 39 Complaints.  The Complaints generally indicated their support for Mr. Billet’s case.  The Secretary docketed each of the 39 cases at Mr. Billet’s docket number, No. C-00014854.  The names of those Complainants were William and Donna Bailey, Eric Behrenshausen, Dean Bowers, Carolyn H. Carns, Jane Chilton, Marcella J. Ciecierski, Alisa Closs, Robert Cook, Lisa D. DeGregorio, Sue Eberly, Helen Failor, Barbara Falco, Helen Fischbach, Norma Frame, Wayde M. Gehr, Dyan Gibbs, Jaimi Gutshall, Mari Harding, Charles Hummel, Curt James, Margaret E. Lutz, Kelly Mason, Donald A. Maurice, Jennifer McCullough, Howard G. Moody, Stephanie Orsini, Janet L. Priest, Michelle Risbon, Ed Roush, John Rush, Michael Schneider, Richard Shaughnessy, Patsy Shover, Paul F. Stringfellow, Kellie Vonstin, Linda Walker, Steve Whistler, Patricia Wingard and Veronica C. Wojciechowski.



On October 25, 2001, Craig G. and Brenda Stone filed their Complaint at Docket No. C‑20016367 against Sprint Communications Company LP.  The Complaint requested that Carlisle telephone customers be given EAS to the greater Harrisburg area.  Sprint filed a timely Answer.



On November 13, 2001, a Prehearing Conference was held before the undersigned.  At the Conference, I noted that the Shaeffer and Gorski cases should be consolidated with the Billet cases.  The attorney for United then informed me of the existence of the Stone case, provided me with a copy of the Stone Complaint, and requested that it be consolidated with the other cases, too.  After reviewing the Stone Complaint, I agreed.  Consolidation Order No. 3, dated November 15, 2001



By letter dated December 3, 2001, United informed the undersigned that the parties had reached a settlement in principle and expected to file a Joint Petition for Settlement by the end of the month.



On December 4, 2001, Ms. Gleim filed her Complaint at Docket No. C‑20016536 against Sprint Communications Company LP.  The Complaint expressed concerns about the costs of giving Carlisle telephone customers EAS to the greater Harrisburg area.  The United Telephone Company of Pennsylvania filed a timely Answer and moved that Ms. Gleim's Complaint be consolidated with the other cases, too.  After reviewing the Complaint, I agreed.  Consolidation Order No. 4, dated February 21, 2002.


On February 25, 2002, Ms. Landis filed her Complaint at Docket No. C‑20026992 against the United Telephone Company of Pennsylvania.  The Complaint expressed opposition to the concept of giving Carlisle telephone customers EAS to the greater Harrisburg area.  The United Telephone Company of Pennsylvania filed a timely Answer and moved that Ms. Landis' Complaint be consolidated with the other cases, too.  After reviewing the Complaint, I agreed.  Consolidation Order No. 5, dated April 18, 2002.



By letter dated June 7, 2002, I requested that the United provide a report on the status of the Joint Petition for Settlement.  By letter dated June 13, 2002, counsel for United responded with a brief description of the settlement process and a prediction that the settlement would be filed within thirty days.


By letter dated August 28, 2002, United submitted a copy of an executed Joint Petition for Full Settlement of Formal Complaints (Joint Petition or partial settlement) to the undersigned.  The letter indicated that there continued to be opposition to the Joint Petition and requested a hearing.  A fully executed Joint Petition was not filed with the Secretary until September 23, 2002.



By letter dated October 1, 2002, I informed that parties that a hearing was required because there was opposition to the partial settlement and because I had several questions about the partial settlement terms.  The hearing was held in Carlisle, Pennsylvania on October 31, 2003.  While the vast majority of the parties responded to the questions in my letter and/or testified in favor of the partial settlement, two customers voiced their opposition.


On November 13, 2002, Ms. Tuttle filed her Complaint at Docket No. C‑20028928 against Sprint Communications Company LP.  The Complaint requested that Carlisle telephone customers be given EAS to the Mechanicsburg/Harrisburg area.  By letter dated December 13, 2002, Sprint noted 1) that the requested relief was the same as that being considered in the Joint Petition, 2) that Sprint would not file an Answer and 3) that the Tuttle Complaint should be consolidated with the other cases, listed above.  That request will be granted below.


During the course of this proceeding, United filed a series of withdrawals on behalf of individual Complainants who no longer wished to be involved in this case.


The transcript contains 160 pages which included both of the prehearing conferences on May 4, 2001 and November 13, 2001 and the Local Hearing on October 31, 2002.  No written prepared testimony was entered into the record.  Ms. Gorski entered three exhibits.  By letter dated November 5, 2002, counsel for Sprint provided confidential and proprietary data about the number of access lines in the Carlisle exchange and revised Appendix A.  By Memorandum dated November 5, 2002, counsel for Sprint sent copies of revised Appendix A to all parties.  Mr. Billet entered ten late-filed exhibits (by letter dated November 7, 2002) as I had requested.  By letter dated November 13, 2002, counsel for Verizon supplied a copy of the price lists which showed the charges for installation and provision of T-1 services for customers as I had requested.  No party filed a brief, although the parties did have the opportunity to present argument on legal issues during the Local Hearing.
II.
DISCUSSION


Having reviewed the Joint Petition and its attachments, the transcript of the Local Hearing, the Public Utility Code, Commission regulations and pertinent recent Commission decisions, I have concluded that the Joint Petition is generally in the public interest.  However, there are limited portions which are not acceptable, as will be explained in more detail below.  Accordingly, I find that the Joint Petition should be adopted with a limited number of modifications.


Given that major portions of the Joint Petition are self-explanatory, what follows is my analysis of those portions which require some clarification and/or which are contrary to the public interest.  Thus, any portion of the Joint Petition which is not mentioned below should be considered both understandable and in the public interest.
A.
LOST TOLL REVENUE


The most problematic issue in the Joint Petition is found in Paragraph 19(i) which states in part, as follows:
(i)
The Parties agree that, if EAS from Carlisle to the Mechanicsburg and Harrisburg (Zone 1) exchanges is implemented pursuant to this Settlement, customers receiving Sprint local service in the Carlisle exchange will experience an increase in customer rates that will total $3.11 per line per month for individual line flat rate residential customers and $5.11 per line per month for individual line flat rate business customers.  This increase in rates for the customers of the Carlisle exchange is comprised of the following:

* * *

· A permanent “surcharge” or “adder” of $1.79 per line per month in order for Sprint to recover its facility costs, ongoing costs associated with implementation of EAS from the Carlisle exchange to the Mechanicsburg and Harrisburg (Zone 1) exchanges and lost toll revenues experienced by Sprint as a result of providing this EAS.5

5
Sprint acknowledges that the Commission generally does not consider lost toll revenues to be recoverable as costs associated with the provision of EAS.  Sprint strongly believes, however, that the situation presented in this case is unique in that the Carlisle to Mechanicsburg and Carlisle to Harrisburg (Zone 1) routes are the largest volume intraLATA toll routes within Sprint’s certificated service territory in Pennsylvania.  See Sprint’s Statement in Support attached to this Joint Petition.
Id. at 7-9.  First, I note that Sprint and its counsel should be complemented for highlighting Sprint’s concern (in footnote 5) with the Commission’s conclusion that lost toll revenues are generally not recoverable with the provision of EAS.  The real question is whether the arguments offered by Sprint in the Joint Petition and by Sprint and Verizon on the record at the Local Hearing are sufficient to overcome the Commission’s Opinions and Orders to the contrary.  



More specifically, this Commission has twice within the last 13 months rejected the concept that the Local Exchange Carrier (LEC) should be able to recover toll revenues which would be lost as a result of implementing EAS.  In Norton v. Verizon Pennsylvania, Inc. et al, Opinion and Order, entered March 29, 2002, at Docket No. C-00992980 (Slip Op.), this Commission rejected Verizon’s arguments that cumulative estimates of lost revenues for implementing EAS were relevant to the proceeding.  The Order specified that lost toll revenues were distinct from the cost of implementing EAS.  This Commission dismissed the concept that lost toll revenues should be a criterion in determining whether EAS should be implemented on a given route.  Id. at 38.


More recently, in Briggs v. Commonwealth Telephone Company, Opinion and Order, entered October 28, 2002, at Docket No. C-00014669 (Slip Op.) this Commission reaffirmed its position in the Norton case.  The Order referred to the Norton decision and again specified that lost toll revenues were not one of the criteria that should be reviewed in an EAS deliberation and that lost toll revenues were not a cost of implementing EAS.  Id. at 12-13.  (I note that counsel for Sprint in this case, represented Verizon and Commonwealth Telephone in the Norton and Briggs cases, respectively.)


Given the recent history of the Commission’s decisions, the real question becomes has Sprint offered compelling reasons to justify departure from the Commission’s precedent?  I find that Sprint (and Verizon which joined Sprint’s position) did not.  As quoted from the Joint Petition above, Sprint seeks approval to levy a permanent surcharge of $1.79 monthly per line on its Carlisle customers to recover lost toll revenues, facility costs and ongoing costs of implementing EAS.  The $1.79 surcharge is in addition to tariffed rate band charges of $1.00 per line per month for basic flat rate residential customers and of $3.00 per line per month for basic flat rate business customers.  Id. at 7-8.  Sprint presented two arguments to justify the imposition of the permanent $1.79 surcharge.  The first argument was set forth in detail in its Statement In Support, as follows:

6.
The settlement reached in this proceeding is unique in that it provides for the implementation of the requested EAS under atypical conditions.  Of its ninety-two (92) exchanges in Pennsylvania, the Carlisle to Mechanicsburg and Harrisburg route generates the most intraLATA toll traffic in Pennsylvania.  The intraLATA toll revenue generated from this traffic equals 5.4% of the Company’s total intraLATA toll revenue in Pennsylvania.  The minutes of calling from Carlisle to Mechanicsburg and Harrisburg equal 2.5% of all intraLATA toll minutes used by Sprint customers in Pennsylvania.  The number of calls placed from Carlisle to Mechanicsburg and Harrisburg equal 3.0% of all the intraLATA toll calls made by Sprint’s Pennsylvania toll customers.  These measurements indicate that the special circumstances of the Carlisle to Mechanicsburg and Harrisburg route make it appropriate for the Company to seek approval of the agreed upon surcharge in return for providing the EAS that has been requested.  Additionally, the proximity of the Carlisle area to Harrisburg, which is the seat of Pennsylvania state government, constituted a unique and important factor in developing the Company’s settlement position, as was the fact that the Cumberland Valley School District includes students from both the Carlisle and Mechanicsburg exchanges.  Providing Carlisle exchange customers with local calling to Mechanicsburg and Harrisburg will not only make communication with state offices toll-free from the Carlisle area, but also will allow the Cumberland Valley students in the Carlisle area to more freely communicate with the school and with other students.
Id. at 4.  I would summarize this presentation by highlighting the facts 1) that the route in issue generates the most intraLATA toll traffic for the Company in Pennsylvania, 2) that the route in issue generates the most intraLATA toll revenue for the Company in Pennsylvania and 3) that giving EAS to the Carlisle customers will enable them to telecommunicate at a lesser cost with state government and within the Cumberland Valley School District.  I would also note that, from my perspective, the Company has provided the Commission with sufficient information to conclude that EAS is fully justified for this particular route.  


My legal conclusions from this information are substantially less favorable to Sprint.  My understanding of the Commission’s decisions in Norton and Briggs cases is that the amount of toll revenue derived from a given route is irrelevant to the proceeding.  I concluded then that the fact the Carlisle to Mechanicsburg and Harrisburg route is the largest toll revenue source for Sprint makes it understandably important to the Company, but not to the Commission.  To put the importance of this revenue in some perspective, I calculated the amount of money which would be generated by the $1.79 per line per month “permanent surcharge.”  That information was available in part on the public and in part on the proprietary record from Verizon.  On the public record Verizon identified its projected facilities costs as $498,529.  On the proprietary record the witness explained that Verizon’s requested $0.32 per line per month was calculated by [BEGIN PROPRIETARY] [END PROPRIETARY]  


Knowing the number of access lines allowed me to use the formula to calculate Sprint’s requested monthly and annual revenues for the “permanent surcharge.”  My calculation was [BEGIN PROPRIETARY] [END PROPRIETARY]  Of course, Sprint assumed the risk that this amount would increase or decrease with future population changes.


As for Sprint’s argument about the benefits derived by the customers (i.e. better telecommunication opportunities at a lower cost), I find that this benefit fulfills the precise purpose for EAS.  In other words, the opportunities presented to the customers in this instance are not unusual.  Those opportunities are the expected result of an EAS case.


The question of whether this portion of the partial settlement should be modified was raised by the undersigned at the Local Hearing, as well.  I discussed this issue with counsel for Sprint and Verizon on the record.  They emphasized that the partial settlement called for a permanent surcharge as part of a compromise by the parties.  They urged this Commission to give them the flexibility in a settlement to diverge from past Commission decisions.  They concluded that the departure from Commission policy would not set a precedent because the recovery of lost toll revenue was set in the context of a settlement.  Tr.  48-56.  While I understand their position, one fact in this case totally undermines their argument.  More specifically, this case does not contain a full settlement by all of the parties.  Indeed, the cover letter which accompanied the partial settlement specified that Ms. Gleim and Ms. Landis did not join the settlement, and Sprint requested that a hearing be held to give those individuals the opportunity to be heard prior to a ruling on the Joint Petition.  Letter dated August 28, 2002, from Janet L. Miller, Esq. to ALJ Cocheres.  The Local Hearing was held, in part, based on that request and, in part, based on my need to gather more information on the details of the Joint Petition.  I note that both Ms. Gleim and Ms. Landis appeared at the hearing and testified to their opposition to the partial settlement.  Accordingly, I find that, even though the request for a permanent surcharge to replace toll revenue was set in the context of a partial settlement, it was also properly contested.  Further (and exactly contrary to Sprint’s and Verizon’s positions), approval of this portion of the partial settlement would set exactly the kind of precedent which the Commission has consistently refused to permit.
  


The result of my analysis is that I cannot recommend that the $1.79 permanent surcharge set forth in Paragraph 19(i) of the Joint Petition be retained as part of the partial settlement.  I note that the $1.79 represented a permanent surcharge for 1) “facility costs,” 2) “ongoing costs associated with implementation of EAS” and 3) “lost toll revenues.”  Id.  Sprint had the burden of proving the reasonableness of the partial settlement terms, particularly in view of the opposition from Ms. Gleim and Ms. Landis and in view of its acknowledgement of the Commission’s opposition to the recoverability of lost toll revenues.  Setting aside the issue of trying to recover lost toll revenues for a moment, I note that the permanent surcharge included facility costs.  At my request, Sprint explained that its projected facility costs totaled $53,200.  Those costs include the installation of 47 T-1 lines, an OC48 terminal, a relay rack, a D-4 channel bank and approximately 12 miles of fiber optic cable.  Tr. 61-68.  Sprint did not explain how it allocated the facilities costs as part of the permanent surcharge.  However, because the facilities charge is a one-time expense, I cannot endorse making it a part of a permanent surcharge.  Obviously, the inclusion of a one‑time expense in a permanent surcharge eventually leads to an over‑recovery of the facilities costs.  



On the other hand, Sprint is entitled to recover its capital costs associated with the implementation of EAS and to recover its ongoing maintenance costs.  Unfortunately, Sprint 
provided no information on its maintenance costs, nor did it quantify the total lost toll revenues.  By failing to provide any record information about its allocation of facility costs and by failing to quantify its ongoing maintenance costs and lost toll revenues, I find that it gave this Commission no choice but to disallow the whole package. For all of the reasons stated above, the attempt in the Joint Petition to impose $1.79 permanent surcharge per line per month to account for lost toll revenue is rejected.



Even though I have rejected the permanent surcharge, I find it is appropriate to allow Sprint to recover its capital costs as a temporary surcharge.  I find that Sprint should be permitted to charge $0.03 per line per month for an approximate 44 month period which is the same time period proposed by Verizon to recover its projected facilities costs.  Joint Petition at 8-9, ¶¶ 19(i) and 20.  My calculations are based on same portions of the public and proprietary record as was set forth above.  [BEGIN PROPRIETARY] [END PROPRIETARY]  Obviously, the Sprint temporary charge may need to be reduced and extended in order for it to recover its full facilities costs in the forty-fifth month.


In addition, I emphasize another portion of the partial settlement which offers some relief and was not challenged.  Again in Paragraph 19(i), the partial settlement parties specified that there would be a $1.00 increase in basic service rates per line per month for the residential customers and a $3.00 increase in basic service rates per line per month for business customers.  Id. at 7-8.  This increase is permanent.  It results from a Commission-approved tariff which imposes a rate band change when the Carlisle customers are granted toll-free calling to the Mechanicsburg and Harrisburg areas.  Tr. 59-60.  Again, knowing the number of access lines allowed me to use the formula to calculate Sprint’s increased monthly and annual revenues for both the residential and business customers. I calculated the maximum residential revenue as follows [BEGIN PROPRIETARY] [END PROPRIETARY]  I calculated the maximum business revenue as follows [BEGIN PROPRIETARY] [END PROPRIETARY]  Accordingly, there will some revenue increase which can be used to pay ongoing maintenance costs, as well as to replace lost toll revenue.



In summary, Paragraph 19(i) must be modified.  The first bulleted Subparagraph correctly identifies a required tariffed increase in rates if EAS is implemented (i.e. basic residential rates will increase one dollar per line per month, and basic business rates will increase three dollars per line per month.  The second bulleted Subparagraph which would have permitted the $1.79 per line per month permanent surcharge must be deleted in its entirety.  In its place Sprint will be permitted to add a $0.03 per line per month temporary surcharge to recover its capital costs.  The third bulleted Subparagraph will be modified as noted in the chapter below.
B.
VERIZON COSTS


As noted above, Verizon expects to incur some expenses, as well.  Again Paragraph 19(i) sets forth the surcharge, as follows:
· A limited “surcharge” or “adder” of $0.32 cents per line per month in order for Verizon PA to recover the costs associated with installation of additional facilities.  The terms of this surcharge are set forth in Paragraph 20, below.

Joint Petition at 8.  Essentially, Paragraph 20 explained 1) that the surcharge would be imposed for a maximum of 44 months to pay for the installation of 47 T-1 lines, 2) that Sprint would collect the surcharge as part of the customers’ monthly bill, 3) that, if additional facilities (up to a total of 65 T‑1 lines) were required during the 44 month period, the surcharge could be extended and 4) that, if the initially projected 47 T-1 lines were not constructed, the surcharge duration would be reduced.  Id. at 9-10.  The partial settlement parties described the need for the 47 T-1 lines, as follows:

15.
As a result of the implementation of EAS from the Carlisle exchange to the Mechanicsburg and Harrisburg (Zone 1) exchanges, Verizon PA will incur certain costs for installation of new facilities necessary to accept the increased traffic that is expected to occur as a result of the EAS.  These costs represent the installation of 47 additional T-l lines and are estimated to total $498,529.

Joint Petition at 4.  Unfortunately, there were no reasons set forth in the Joint Petition for the cause of these costs.  The initial explanation was provided by Sprint at the Local Hearing.  As noted above, Sprint is also planning to construct an additional 47 T-1 lines to handle the increase in traffic after EAS is implemented.  Tr. 61-68.  The Verizon witness pointed out that Verizon anticipated a dramatic increase in internet calls which have a longer duration than voice calls.  Tr. 87-89.  Verizon expected to coordinate the construction of its T-1 lines with those being constructed by Sprint.  Verizon anticipated that the  project would take 120 days to complete.  Tr. 90.  As part of the construction of the T‑1 lines, Verizon will be required to build new central office switching equipment, fiber optic cable and power equipment for each T-1.  Tr. 91.  Operating and maintenance expenses were not included in the Verizon estimate. Tr. 95.  


Comparison of the Verizon tariff to its cost estimate and testimony did not confirm the substance of the Verizon witness’ testimony.  The witness testified that the “bundled” rate for each T-1 line was $10,607.  Tr. 93.  The witness testified that Verizon will be required to build new central office switching equipment, fiber optic cable and power equipment for each T-1 and that operating and maintenance expenses were not included in the Verizon estimate. Tr. 91, 95.  My inquiries about the tariff led to the following colloquy:

JUDGE COCHERES:  Well, before we leave that subject, I didn’t hear an answer to the question.  Is there a tariff rate for the installation of T-1 lines?


THE WITNESS:  Yes, there is.


JUDGE COCHERES:  What is it?


THE WITNESS:  I don’t have the rate with me.


JUDGE COCHERES:  Where would I find it in your tariff?


MR. SNISCAK:  We can supply that reference, Your Honor.  But that’s for existing customers where the facilities are already there.  It’s our understanding that it is not costed in the same way as these facilities, because it is based on existing facilities that may have been put in, you know, years ago.


JUDGE COCHERES:  Is that information specified in your tariff, that it’s for existing?


MR. SNISCAK:  The cost of a T-1, for instance, if a business wanted a T-1 from a T-1 line that’s already in existence, we can supply you with that tariff page and cite.  But our point is, Your Honor, it’s not apples to apples.  It’s apples to oranges.


JUDGE COCHERES:  Yes.  I understand what your point is, and you are premising that on conditions that exist in your tariff.  What I am simply asking you; are the conditions that you’ve outlined about what exists in your tariff also written in your tariff?


MR. SNISCAK:  Are the conditions –


JUDGE COCHERES:  All right, your witness just told me that there is a tariff for the installation of T-1 lines, and then she gave me a statement indicating why that particular tariff doesn’t apply.  And your distinction was that this is an EAS case, these are brand new facilities and those portions of the tariff are not oriented towards this kind of installation.  Am I right?


MR. SNISCAK:  This is carrier to carrier.


JUDGE COCHERES:  A T-1 line is a T-1 line.


MR. SNISCAK:  That may be true, Your Honor, but the Commission prices things much different.  As you know, in Pennsylvania there has always long been an argument that certain classes of service subsidize each other, so it’s not relevant.  What’s only relevant here is what the actual costs are for this particular project.


JUDGE COCHERES:  Well, that may be your definition of what’s relevant, and all I’m asking you to do is support that by explaining to me that your tariff provision makes the distinctions that you attribute to it.  Does it or doesn’t it?  You are telling me that this tariff only applies to certain situations, not this one.  I’m asking you; is there tariff language that supports what you just told me.


MR. SNISCAK:  Well, we will provide you with a copy of that tariff section, Your Honor.

Tr. 97-99.  True to his word, by letter dated November 13, 2002, counsel provided a copy of Bell Atlantic-Pennsylvania, Inc. Informational Tariff For Competitive Services, Pa. P.U.C.-No. 500, Section 6, Original Sheets 18 and 19 (Effective October 11, 1995).  (Both the letter and the Informational Tariff Sheets will be incorporated into the record below.)  The letter explained 1) that the tariff was informational because T-1 services were a “competitive” deregulated high capacity service, 2) that Verizon viewed the tariff as an offering to retail customers and [presumably] not applicable for the implementation of EAS between LECs and 3) that, if the tariff were applicable, Verizon would be entitled to more money than requested in the partial settlement.  The letter continued by pointing out that the application of monthly charges for the installation of 47 T-1 lines (30 lines would serve from Carlisle to Harrisburg and the remaining 17 lines would serve from Carlisle to Mechanicsburg) would result in a recurring total annual charge of $390,660.00 which should be compared to the partial settlement rate of $498,529.


The tariff pages showed two “Nonrecurring Charges” for “High Capacity Service Installation” in the amounts of “Initial” for $660.00 and “Additional*” for $292.45.  The asterisk provided the following additional information:
The additional local channel monthly rate and the Nonrecurring Charge apply to High Capacity services installed between the same locations as the initial channel.

Original Sheet 19.  The tariff also includes information on recurring monthly charges which support the analysis contained in the cover letter.


My analysis starts with the basic premises that the reasonableness of this partial settlement was being litigated and that it was Verizon’s duty to demonstrate that the charges it wished to recover as part of the partial settlement were reasonable.  Public Utility Code, 66 Pa. C.S. §332(a).  As noted above, the partial settlement sets forth Verizon’s intention to be reimbursed for installing 47 T-1 lines.  And as is also noted above, the record presents sufficient justification for the need for all 47 lines based on an expected increase in internet service provider traffic.  No one challenged these facts, and I accept them.


However, attempting to correlate the identified facilities to the projected costs proved problematic.  When I questioned the projected cost of $10,607 per T-1 line, I was informed that the price was a bundled rate which included new central office switching equipment, fiber optic cable and power equipment for each T-1 and that operating and maintenance expenses were not included in the Verizon estimate. Tr. 91, 95.  At this juncture, I find that counsel’s attempt to justify the requested $498,529 in terms of the tariffed annual recurring costs is irrelevant.  The purpose of a recurring cost is to pay operating and maintenance costs.  The Verizon witness’ testimony undermined counsel’s presentation by indicating that operating and maintenance costs were not included in the requested charge.  Indeed, the presentation is also inconsistent with counsel’s representation at the Local Hearing where he argued that the tariff did not apply to a carrier-to-carrier connection.  Tr. 97-99 (quoted above).


My review of the tariff supplied by Verizon led me to the conclusion that (contrary to Verizon’s contention) it does not exclude application to a carrier-to-carrier situation.  While the tariff may not be the model of clarity, I find that it provides no reason why it should not be applicable to the case at hand.  My interpretation of the nonrecurring installation charge is that the first or “initial” line from point A to point B is $660.00.  Thereafter, any “additional” line between the same two points would be $292.45 per line.  My assumption is that these charges cover the costs of providing functional T-1 lines.  In other words, these costs include connections to the customer equipment and the Company’s central office.  According to counsel’s cover letter, the first 30 lines will be used to connect Carlisle to Harrisburg, and the remaining 17 lines will be used to connect Carlisle to Mechanicsburg.  My calculation for the Carlisle to Harrisburg lines was $660 plus ($292.45 times 29 equals $8,481.05) equals $9,141.05.  My calculation for the Carlisle to Mechanicsburg lines was $660 plus ($292.45 times 16 equals $4,679.20) equals $5,339.20.  The total for the installation of all 47 T-1 lines would be $9,141.05 plus $5,339.20 equals $14,480.25.  


Pretty obviously, my calculation ($14,480.25) does not compare particularly well with the sum ($498,529) demanded by Verizon. Unfortunately, the explanation from Verizon about why these two numbers should not be compared does not jibe with the failure to exclude this situation from the tariff language.  Nothing in the tariff specifies that it is only applicable to retail customers.  Nothing in the tariff specifies that it is only applicable to customers who already have facilities installed.  Indeed, given Sprint’s representation that Carlisle to the Mechanicsburg/Harrisburg area is the Company’s largest toll producing route, I concluded there is already a facility in place to carry these calls (which raises the possible issue that the “initial” line is already in place and that the Carlisle customers are entitled to all 47 T-1 lines at $292.45 apiece).  At the risk of repetition, nothing in the tariff excludes EAS customers.  


I also reviewed Verizon’s position that $10,607 per T-1 line was a “bundled” rate.  The obvious question is “bundled” with what?  The Verizon witness testified that the total price ($498,529) included new central office switching equipment, fiber optic cable and power equipment for each T‑1.  However, all of these items are required to provide a functional T-1 line.  The fiber optic cable is the actual T-1 line.  And, the line is not functional until it is attached to the customer’s equipment, lit (i.e. power equipment) and attached to Verizon’s central office (i.e. central office switching equipment).  In other words, the list of needed project equipment is the same equipment which should be included in the tariff rate.


In addition, I compared Verizon’s projected facilities costs ($498,529) with Sprint’s ($53,200).  The list of Sprint’s needs for installing 47 T-1 lines included an OC48 terminal, a relay rack, a D-4 channel bank and approximately 12 miles of cable.  The list of Verizon’s needs for installing 47 T-1 lines included new central office switching equipment, 18 miles of fiber optic cable (Carlisle to Harrisburg), 10 miles of fiber optic cable (Carlisle to Mechanicsburg) and power equipment.  The lists are similar, but not identical.  The projected costs are literally, incredibly different.  Verizon’s projected costs are almost ten times more than Sprint’s.  While the Commission generally does not compare the costs two utility companies incur for installing similar equipment, the disparity here is simply too big to ignore.  I hasten to add that Sprint presented its costs as part of the $1.79 permanent surcharge.  It did not indicate what, if any, tariffed rates would apply, and I failed to ask.  However, even without a tariffed rate from Sprint on the record, Sprint’s number ($53,200) is far more compatible with my calculation of Verizon’s tariffed rate ($14,480.25) – particularly since the needed equipment lists are only similar (but not identical).



Further, I note counsel specified that the provision of T-1 lines was a competitive service and that competitive services were permitted to subsidize one another.  Tr. 97-99 (quoted above).  While I generally agree with his representations, I find that comparing the amount requested ($498,529) to the tariffed amount ($14,480.25) produces a somewhat daunting example.  In essence, Verizon requested this Commission to approve requiring Carlisle customers to subsidize Verizon’s other competitive services by paying more than 34 times the tariffed rate.  My calculation is as follows:  $498,529 divided by $14,480.25 equals 34.43.  I don’t believe that a subsidy of that size is compatible with the public interest.


Under these circumstances, I cannot endorse a recovery of $498,529 by Verizon to implement EAS for the Carlisle customers.  I have no problem with allowing Verizon to recover its tariffed ($14,480.25) rate by assessing $0.32 per line per month for a substantially reduced recovery period.  However, a simple one-time charge of $0.41 per line will allow complete recovery of the entire amount.  My calculation is as follows:  [BEGIN PROPRIETARY] [END PROPRIETARY].
C.
MISCELLANEOUS PROVISIONS

1.
Mr. Billet


Mr. Billet is the leading Complainant in this case.  Indeed, without his efforts there would not have been a case or a partial settlement.  The Joint Petition specified that Mr. Billet and his counsel acted on behalf of all of the Complainants in negotiating the terms of the settlement. Id. at 4, ¶11, n. 4.  While I found that allegation interesting, I regarded it as an overstatement.  In particular, due to the opposition of Ms. Gleim and Ms. Landis, I knew that Mr. Billet could not represent all of the Complainants.  In addition, I noted in the History of the Proceeding that this Commission had received approximately 39 Complaints from individuals in the Carlisle area and that the Secretary of the Commission had made them all parties to Mr. Billet’s Complaint and did not assign separate docket numbers to the Complaints.


I directed Mr. Billet to explain at the Local Hearing how he believed he was entitled to his claim that he was the representative for all of the Complainants.  He testified that he led a force of over 60 volunteers who began a letter writing campaign to bring EAS to the Carlisle area.  After the letter writing campaign, he and more volunteers organized a telephone survey of Carlisle customers.  The calls were made on a random basis and did not focus on any particular customer group.  Each volunteer was assigned a portion of the telephone book and was asked to make 20-30 calls from their assigned section.  By assigning a given portion of the telephone book to each volunteer, the survey avoided the problem of overlapping calls to the same customers.  The volunteers gravitated to Mr. Billet because of media coverage about his Complaint.  Tr. 109-114.  At my request, Mr. Billet provided a limited number of copies of letters he received from various members of the public regarding EAS.  Tr. 112.


Upon cross-examination, Mr. Billet explained that he had tried for about two years to negotiate a plan with Sprint to save money on his long distance telephone bill.  He also testified that over the span of the letter writing campaign he and the volunteers had sent out about 2000 letters.  Mr. Billet admitted that the letters sent did not specify that the customer would pay any extra amount for EAS.  In reply to another question, he said his bill for toll calls was $300.00 to $400.00 per month.  In response to a question about his consideration of elderly customers on fixed incomes, Mr. Billet pointed out that he had received responses from senior citizens who were complaining that they could not call their grandchildren in the Harrisburg/Mechanicsburg area as often as they wished because of the costs.  He regarded EAS from Carlisle to the Harrisburg/Mechanicsburg area as a benefit to the community. Tr. 116-122.


Having reviewed Mr. Billet’s testimony and the sample letters he provided, I find that he established that he was qualified to represent those customers who responded to his surveys and who wanted EAS from the Carlisle to the Harrisburg/Mechanicsburg area.  While this conclusion is somewhat at variance with the allegation in the Joint Petition, I regard this correction as minimal.

2.
Formal Complaints Withdrawn


The language of the Joint Petition requested that, if the Commission approved the settlement, all formal Complaints would be deemed withdrawn with prejudice.  Id. at 10, ¶ 22.  Upon my inquiry, Sprint agreed that including the Complaints of Ms. Landis and Ms. Gleim was an error and the Paragraph should read as follows:

22.
The Parties agree that, effective upon the Commission’s entry of a final and unappealable [Order] approving this Settlement, all Formal Complaints currently pending before the Commission requesting EAS from the Carlisle exchange to the Mechanicsburg and/or Harrisburg (Zone 1) exchanges, including but not limited to those Formal Complaints itemized in Paragraphs 1‑5, above, will be considered to be withdrawn, with prejudice, regardless of the outcome of the customer balloting.

Tr. 70-72.  There is an additional point which is not obvious in this revision.  As I noted in the History of the Proceeding above, the Commission received about 39 Complaints as a unit after Mr. Billet’s case was underway.  The Commission’s Secretary determined that these Complaints should not be given separate docket numbers.  Instead, the new Complaints were all filed under the original docket number for Mr. Billet.  In addition, the signature page had no identified lines for their signatures. Only by accepting Mr. Billet and his signature as the representative for the entire group can I conclude the rights of those parties fall within the purview of revised Paragraph 22, above.  As also noted above, I do accept Mr. Billet in that representative capacity.  In addition, I hasten to add that all of parties received a package of materials at my direction from the Office of Administrative Law Judge which included a copy of the Joint Petition and the Notice of Local Hearing, as well as my letter of October 1, 2002.  The October 1 letter contained many questions about the partial settlement including the closure of Complaints for parties who had not signed the Joint Petition.  At the hearing, I specifically requested that all parties come forward and sign the Hearing Report.  Accordingly, I conclude that all parties had notice of the Local Hearing and the Joint Petition and the opportunity to be heard, including those parties who’s Complaints were filed under Mr. Billet’s docket number.

3.
Stay-out Provision


The conclusion that all parties (except Ms. Landis and Ms. Gleim) are bound by revised Paragraph 22 is important because those parties’ rights are further limited by the terms of Paragraph 23 of the Joint Petition.  Id. at 10.  In essence, the Complainants agreed that, if the customer polling resulted in rejection of EAS, they would be subject to a two-year stay-out provision from the date of the Commission’s order approving the partial settlement.  In other words, those parties could not initiate or participate in another EAS case within two years of the Commission’s order approving the partial settlement.  Id.  I find this provision consistent with the need for finality in litigation and approve the same.


However, the same Paragraph is broader in its application than the current parties to this case.  It further specifies that Sprint or Verizon may move to dismiss any complaint filed within two years from the Commission order approving the Joint Petition which seeks EAS from Carlisle to the Harrisburg/Mechanicsburg area.  The Paragraph allows the Companies to cite this settlement as grounds for the dismissal.  When I noted that this Paragraph was inconsistent with the prior arguments which specified that a settlement was not precedent, counsel for Sprint informed me that the provision reaffirmed existing Commission policy that did not permit re-polling for two years after a negative result.  While I have real doubts that any settlement can bind non-parties to the case (particularly when they had neither notice of the case nor notice of an opportunity to be heard), I believe that the issue is premature.  I note that, when and if the issue ever comes up, there is no provision in the Joint Petition that the Commission must actually dismiss the future case.

4.
Bureau of Safety and Compliance


Paragraph 19(f) of the Joint Petition specifies that the completed ballots shall be counted by the Commission’s Bureau of Safety and Compliance.  Id. at 7.  The language of the Joint Petition paraphrases the Commission’s regulations which are out-of-date.  52 Pa. Code §63.75(2).  The correct name for the Bureau is the Bureau of Transportation and Safety.  Sprint agreed to the revision.  Tr. 74.

5.
Attachments


The Joint Petition referred to Sprint’s Statement In Support and Appendix A as attachments.  Id. at 8, ¶19(i), n. 5 and ¶19(j).  Neither document was attached to the Joint Petition.  Appendix A was intended to show Sprint’s tariffed rates and the changes which would be required to implement the settlement. At the Local Hearing, Sprint provided copies of the Statement In Support and revised Appendix A.  Tr. 46, 56-60.  The revision to Appendix A reflected changes in the tariff which were approved by the Commission after the submission of the Joint Petition.  Given the modifications which I am making to the terms of the settlement, even the revised Appendix A will not accurately reflect the rates.  


Nonetheless, attached to this Decision are copies of the Joint Petition, revised Appendix A, Sprint’s Statement In Support, Mr. Billet’s Statement In Support (which is a letter, dated August 21, 2002), Ms. Gorski’s Statement In Support (which is a letter, dated August 16, 2002) and Ms. Gleim’s letter dated August 9, 2002, and Ms. Landis’ letter dated August 26, 2002 (both in opposition to the settlement).  I regard this package of materials as a complete set of the settlement documents.
D.
THE OPPOSITION


Ms. Landis and Ms. Gleim both opposed the settlement.  Ms. Gleim noted her refusal to sign the Joint Petition on the signature page of the Joint Petition (and dated it August 10, 2002).  Ms. Landis indicated her disapproval by letter dated August 26, 2002.  Both attended the Local Hearing and cross-examined some of the witnesses.  They both testified, as well.


Ms. Landis explained that she was dissatisfied with the concept that all Carlisle customers would be required to pay an EAS surcharge without regard to whether each individual would receive any benefit.  Tr. 142.  She was concerned that persons on fixed incomes would not be able to afford any increase.  Tr. 142-143.  Ms. Landis acknowledged that she made toll calls from Carlisle to the Mechanicsburg and Harrisburg exchanges and acknowledged that it was her responsibility to pay for them.  Tr. 143.  She testified that she had done a small telephone survey on her own.  Ms. Landis continued that, when she explained to people that there would be an additional charge for EAS to Mechanicsburg and Harrisburg, the majority of those contacted were not in favor of the idea.  Tr. 143-144.


Ms. Gleim testified that she was concerned about elderly residents, like her mother, who were on fixed incomes and could not afford a permanent increase in their telephone bills.  Tr. 120-121, 148-149.  She explained that she was not pleased with the way Mr. Billet conducted his initial polling because it gave the impression that EAS would generate no additional costs for the customers.  Tr. 118-120.  Ms. Gleim believed that it would be more equitable to allow the individual customers to incur the additional costs by signing up for EAS as an optional service.  Tr. 150.  She was also concerned that the initially identified ($3.11) residential base rate increase would result in even higher taxes and fees being added to Carlisle customer telephone bills.  Tr. 152.


Having reviewed the issues raised by Ms. Gleim and Ms. Landis, I have concluded that their concerns are reasonable and should be reviewed in the context of this case.  First, they should understand that this case is far from over.  Even if the partial settlement is approved without modification, it cannot be implemented without a polling of and the approval of at least 50% of the Carlisle customers.  In other words, all of the customers will be able to vote using a ballot in a format required by this Commission’s regulations.  52 Pa. Code §63.75.  See also, Joint Petition at 5‑10, ¶¶ 19-23.  Next, I am not recommending that the partial settlement be approved without modification.  While my modifications do not require the Companies to provide EAS without cost, there is a noticeable reduction to the proposed partial settlement rates.  Again, if the Commission approves the modifications I have made or if the Commission makes different modifications, there will be an impact on affordability.  And, there still must be a polling conducted to determine whether the Carlisle customers will accept EAS under the modified conditions.  Finally, if the parties are unwilling to accept any modification to the partial settlement, one, some or all of the parties can withdraw from the Joint Petition, and the litigation will continue.


In essence, I find that the polling which results from an approval of any version of the partial settlement should remedy Ms. Gleim’s concern about a fair ballot on the EAS issue.  In addition, the ballot should make it clear what rate increases will result from customer approval of the proposal.  Then, the issue of affordability can be considered by each individual while filing his or her ballots.  Under these circumstances, I have concluded that their objections can be dismissed, in part, because the remaining procedures will provide remedies for the issues they raised.  

III.
ORDER


NOW THEREFORE, IT IS ORDERED:



1.
That the Complaint of Heather J. L. Tuttle v. Sprint Communications Company, L.P. , at Docket No. C-20028928 is hereby consolidated with the Complaint of Jeb Billet et al v. United Telephone Company of Pennsylvania, at Docket No. C-00014854.



2.
That the Bell Atlantic-Pennsylvania, Inc. Informational Tariff For Competitive Services, Pa. P.U.C.-No. 500, Section 6, Original Sheets 18 and 19 (Effective October 11, 1995) and the cover letter, dated November 13, 2002, from Thomas J. Sniscak, Esq., to ALJ Cocheres, are hereby incorporated into the record.



3.
That the Joint Petition For Full Settlement Of Complaints, Paragraph 11, n. 4 is hereby modified to indicate that Mr. Billet and his counsel acted on behalf of all the Complainants who favored the implementation of EAS from Carlisle to the Mechanicsburg and Harrisburg (Zone 1) exchanges.


4.
That the Joint Petition For Full Settlement Of Complaints, Paragraph 19(f) is hereby modified to read as follows:

The Parties agree that the completed ballots will be returned to and counted by the Commission’s Bureau of Transportation and Safety, or as otherwise ordered by the Commission.



5.
That the Joint Petition For Full Settlement Of Complaints, Paragraph 19(i) is hereby modified to read as follows:


(i)
The Parties agree that, if EAS from Carlisle to the Mechanicsburg and Harrisburg (Zone 1) exchanges is implemented pursuant to this Settlement, customers receiving Sprint local service in the Carlisle exchange will experience an increase in customer rates that will total $1.44 per line per month for individual line flat rate residential customers and $3.44 per line per month for individual line flat rate business customers.  This increase in rates for the customers of the Carlisle exchange is comprised of the following:
· An increase in monthly basic service rates of $1.00 per line per month for individual line residential customers subscribed to the flat rate plan for basic service, and $3.00 per line per month for individual line business customers subscribed to the flat rate plan for basic service, because of the tariffed rate band change that will occur when Carlisle exchange customers get toll-free calling to Mechanicsburg and Harrisburg (Zone 1).  This is in accordance with Sprint’s Commission-approved tariff and is subject to any future changes in rates that are approved by the Commission.

· A limited “surcharge” or “adder” of $0.03 cents per line per month in order for Sprint to recover its facility costs associated with implementation of EAS from the Carlisle exchange to the Mechanicsburg and Harrisburg (Zone1) exchanges.
· A one-time “surcharge” or “adder” of $0.41 cents per line for one month in order for Verizon PA to recover the costs associated with the installation of additional facilities.  The terms of this surcharge are set forth in Paragraph 20, below.


6.
That the Joint Petition For Full Settlement Of Complaints, Subparagraph 19(j), Paragraph 20 and revised Appendix A shall be amended to conform to the modifications made in Subparagraph 19(i) above.


7.
That the Joint Petition For Full Settlement Of Complaints, Paragraph 21 shall be deleted in order to conform to the modifications made in Subparagraph 19(i) above.



8.
That the Joint Petition For Full Settlement Of Complaints, Paragraph 22 is hereby modified to read as follows:

The Parties agree that, effective upon the Commission’s entry of a final and unappealable [Order] approving this Settlement, all Formal Complaints currently pending before the Commission requesting EAS from the Carlisle exchange to the Mechanicsburg and/or Harrisburg (Zone 1) exchanges, including but not limited to those Formal Complaints itemized in Paragraphs 1-5, above, will be considered to be withdrawn, with prejudice, regardless of the outcome of the customer balloting.



9.
That, effective upon the Commission’s entry of a final and unappealable Order approving the partial settlement, as modified, the Complaint of Lois E. Gleim v. Sprint Communications Company, L.P., at Docket No. C-20016536, shall be sustained in part and denied in part in accordance with the Initial Decision.


10.
That, effective upon the Commission’s entry of a final and unappealable Order approving the partial settlement, as modified, the Complaint of Martha M. Landis v. Sprint Communications Company, L.P., at Docket No. C-20026992, shall be sustained in part and denied in part in accordance with the Initial Decision.
DATED:
April 25, 2003
















LOUIS G. COCHERES








Administrative Law Judge
� 	I hasten to add that, even if this provision had been part of a full settlement, I would have had serious reservations about approving a permanent surcharge for lost toll revenues.  I regard the Norton and Briggs cases as very clear statements of Commission policy.  While I agree that a settlement provision does not set a legal precedent, approval of the same would have sent a message to the utility industry to be insistent about including this kind of provision in its settlements as a way to circumvent the Commission’s precedent and to increase consumer costs for EAS.
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