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C-00015112
                     v.
Pennsylvania American Water Company
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Pennsylvania American Water Company (PAWC) filed on March 5, 2003, to the Initial Decision of Administrative Law Judge (ALJ) Richard M. Lovenwirth which was issued on January 29, 2003.  No Reply Exceptions have been filed.  

History of the Proceeding


On March 15, 2001, Robert Zwarycz (Complainant) filed a Formal Com​plaint against PAWC which raised the issue of the water service received by Complainant from PAWC.  PAWC filed an Answer on April 10, 2001.  


Both the Formal Complaint and the Answer asserted that one water service line to Complainant’s home (and to the home owned by Joseph Francik [Francik] and to a home owned by one Joseph Dulney [Dunley]) was situated under the driveway owned, in separate parts thereof, by Francik, Dunley, and another person by the name of Shannon.  It was also asserted that the Complainant’s property was otherwise inaccessible to PAWC’s water main.  The Complaint furthermore alleged that the Complainant often experienced poor water pressure, and also that the Complainant has been receiving excessive bills from Respondent.


Four Prehearing Conferences were convened from August of 2001, to June of 2002), in an attempt to amicably resolve the service line issue attendant upon this proceeding.  Finally, in the absence of a settlement, an Initial Hearing was convened on August 7, 2002.  The transcript consists of 203 typewritten pages of testimony.  No Briefs were filed.



In his Initial Decision, issued on January 29, 2003, ALJ Lovenwirth recommended, inter alia, that the Complaint herein be sustained.  Exceptions to the Initial Decision were filed as above noted. 

Discussion


We note initially that PAWC’s Exceptions were due to be filed on February 18, 2003.  Those Exceptions were actually filed on March 5, 2003, pursuant to a grant of an extension of time to file Exceptions.  


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Commw. Ct. 1993); See also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Commw. Ct. 1984).  


This proceeding arises from a unique set of circumstances.  It concerns the delivery of water from PAWC’s water distribution facilities, i.e., the curbstop through the Complainant’s service line to the Complainant’s home, located in the City of Pittston.  The Complainant’s property, at 111 rear Lambert Street, is located behind two other residential properties, 111 Lambert Street and 109 Lambert Street.  That property has ingress and egress to Lambert via a six-foot wide private driveway.  (Finding of Fact No. 1, Initial Decision, at 2-3).  


Water service is provided to the Complainant by PAWC from its water distribution main located in Lambert Street to the curb where service is connected to a meter in a meter pit.  (Tr., at 171).  A private service line is connected to the meter, which then extends from the meter pit to the residence of the Complainant and two other residences.  (Tr., at 171-172).  The private service line is located in a private driveway, which traverses the property of 111 Lambert Street and 109 Lambert Street.  (Tr., at 117, 118).  The Complainant utilizes a prerecorded easement to traverse the private driveway from his property to Lambert Street.  (Tr., at 114).  


Exceptions 1 and 2 will be considered jointly, since they are interrelated.  In those Exceptions, PAWC objects to the ALJ’s Conclusion of Law No. 2, found on page 6 of the Initial Decision, wherein the ALJ concluded that:  
2.
Section 1501 of the Public Utility Code (66 Pa. C.S.A. section 1501) requires Respondent to provide reasonable service, and failure to provide service with adequate water pressure does not constitute reasonable service.

Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501 (Section 1501), provides, in pertinent part, as follows:
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable services and facilities, [and to] make all such repairs, changes, alterations, substitutions, extensions and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, employees and the public.
PAWC asserts that, with regard to Section 1501, the Complainant has failed to establish a prima facie case that PAWC violated that Section.  PAWC also asserts that the Com​plainant failed to establish a nexus between the alleged lack of water pressure in his home and a lack of adequate water pressure in PAWC’s system, and also to prove that the service line extending from the curbstop was a PAWC facility.  (Exc., at 2-5).  


Mr. Zwarycz, as the Complainant in this proceeding, bore the burden of proof.  Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  Additionally, in Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950), the Pennsylvania Supreme Court stated that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence, which is more convincing, by even the smallest degree, than the evidence presented by the other party.  Additionally, to establish a sufficient case against a utility and satisfy the burden of proof, a Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  


We note that while the Complainant testified that the water pressure in his home was poor (Tr., at 120), he admitted that he did not know who owns his individual service line which extends to PAWC’s facilities (Tr., at 130).  On the other hand, PAWC’s witness, Mr. Hoover, testified that the pressure tested at PAWC’s curbstop was 100 p.s.i.g., which Mr. Hoover testified is more than sufficient to serve the property owners (Tr., at 177).
  Accordingly, if the Complainant’s water pressure is poor, and the water pressure at the point at which PAWC’s facilities are connected to the Complainant’s service line is 100 p.s.i.g., then it seems likely to us that the Complainant’s diminished pressure could well be the result of the deteriorating condition of the service line which connects PAWC’s facilities to the Complainant’s home.  


Additionally, we note that the Complainant introduced no evidence to show that PAWC constructed, maintains, or owns the service line.  The Complainant testified that he did not know who owns the service line.  (Tr., at 129, 130).  PAWC’s witness stated that he did not know if the service line was installed by PAWC’s predecessor company or whether it was installed by the property owners.  (Tr., at 172).
  On the record as developed in this proceeding, it was erroneous for the ALJ to conclude, as he did at Finding of Fact No. 9, found on page 4 of the Initial Decision, that the record seems to indicate that the relevant service line was installed by PAWC’s predecessor.  


As a general principle of public utility law and regulation, it is accepted that a water utility provides water service to the curb or to a private owner’s property line.  From that point to and through a customer’s home, the water utility has no responsibility to repair or replace service lines.  Furthermore, a water utility is not responsible for leaks occurring on the customer’s side of the curb stop.  See Wilcox v. Library Water Company, 27 Pa. PUC 664 (1948).  


We conclude that the Complainant has failed to establish that PAWC is not providing sufficient water pressure in his home, so as to constitute inadequate service.  Since the Complainant failed to carry his burden of proof on this issue, PAWC’s Excep​tions are granted, and this proceeding will be remanded to the Office of Administrative Law Judge for such additional hearings, as deemed appropriate, in order to determine the cause of poor water pressure at the Complainant’s home.  


In its third Exception, PAWC objects to the ALJ’s Finding of Fact No. 11, found on page 4 of the Initial Decision, wherein the ALJ stated that:  
11.
The sum of $684.59 was added onto Complainant’s water bill sometime between September, 1998 and November, 1998 (N.T. 132).  Respondent’s witness, Ms. Jordan, a person who was familiar with the Complainant’s account, could not explain with specificity  why Complainant was charged said sum (N.T. 187, 189).  
PAWC asserts that, as the ALJ noted, the sum of $684.59 was added to the Complainant’s account between September 1998 and November 1998.  (Tr., at 132).  The Complainant had raised this issue to determine the nature of the charge.  In her testimony, PAWC’s witness Ms. Jordan clearly identified the $684.59 amount as an amount which was transferred from a final account.  (Tr., at 189).  Ms. Jordan explained that this final account balance could possibly have come from the Complainant having had his water service terminated and restored.  


PAWC contends that the ALJ correctly determined that PAWC’s witness identified the charge as transferred from a final account.  However, PAWC argues that the ALJ incorrectly determined that Ms. Jordan could not explain with specificity why the Complainant was charged the relevant sum.  See Finding of Fact No. 11, I.D., at 4.  (Exc., at 6-7).  


The weight of the evidence on this issue indicates that the relevant charge is appropriate and reasonable, and has been properly and sufficiently identified.  We also note that the Complainant did not present this issue in his Formal Complaint, and did not address the relevant charge in his direct testimony, but rather broached the issue on cross examination for an explanation of the charge.  Given the fact that this issue was not presented to PAWC, either by way of the pleadings or direct testimony, it would be prejudicial for PAWC to be confronted with this issue at cross examination.  


Additionally, we note that this charge has appeared on the Complainant’s bill since 1998, or for approximately four years, and has been the subject of an informal complaint adjudication process, resulting in payment arrangement.  (Tr., at 130).  Therefore, we find that the charge was reasonably identified, and should continue to be reflected on the Complainant’s bill.  Accordingly, PAWC’s third Exception is granted.  
Conclusion


We have carefully reviewed the record as developed in this proceeding including the ALJ’s Initial Decision and the Exceptions filed thereto.  Premised on our review, we conclude that the Exceptions of PAWC are meritorious.  This matter is remanded to the Office of Administrative Law Judge for such hearings, as deemed appropriate, culminating in the issuance of an Initial Decision Upon Remand; THEREFORE,


IT IS ORDERED:  


1.
That the Exceptions filed by Pennsylvania American Water Company are granted.  


2.
That the Initial Decision of Administrative Law Judge Richard M. Lovenwirth is reversed.  


3.
That the matter be remanded to the Office of Administrative Law Judge for such hearings, as deemed appropriate, culminating in the issuance of an Initial Decision Upon Remand.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  June 26, 2003
ORDER ENTERED:  June 27, 2003
	�	The Commission’s regulation at 52 Pa. Code § 65.6 states “That a utility shall maintain normal operating pressures of not less than 25 p.s.i.g. at the main.  [Emphasis added].  


	�	Although there is one Complainant is this proceeding, the relevant service line serves four property owners whose properties are situated off Lambert Street in Pittston, Pennsylvania.  (See Finding of Fact No. 1, Initial Decision, at 2). 
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