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I.  HISTORY OF THE PROCEEDING


On June 13, 2002, Robert A. Sallard (Complainant) filed a formal complaint (Complaint) against PECO Energy Company (Respondent) with the Pennsylvania Public Utility Commission (Commission).  The Complaint represents an appeal from a decision of the Bureau of Consumer Services (BCS) dated June 21, 2002,
 on an informal complaint filed by Complainant.  BCS found that at that time Complainant had an account balance of $10,023.72.  BCS directed Complainant to make a lump sum payment of $1,000.00 by June 14, 2002.  BCS also required Complainant beginning July 5, 2002, to pay a special budget amount of $149.00 each month (regular budget bill of $134.00 plus $15.00 toward his arrears).



In his formal complaint, Complainant alleges that while he can afford to make the special budget payments, he cannot afford to make the lump sum payment.  



Respondent filed an Answer to the Complaint on July 1, 2002.  Respondent admitted and denied various allegations in the Complaint.  



By Hearing Notice dated August 30, 2002, this case was assigned to me and a hearing was originally scheduled for November 27, 2002.  However, at the written request of Complainant, the hearing was continued to March 4, 2003.  On September 9, 2002, I issued a Prehearing Order that included certain procedural rules.



The rescheduled hearing was held on March 4, 2003.



Complainant failed to appear for the hearing.



Respondent was represented by Priya Sankar, Esquire.  Respondent presented the testimony of Teresa Ferrier.  Ms. Ferrier is employed by Respondent as a regulatory assessor.  (Tr. 6).  Respondent introduced two exhibits.  PECO Exhibit 1 is a copy of an account statement for Complainant.  PECO Exhibit 2 is a copy of the BCS decision.  Respondent’s exhibits were admitted into evidence.



The record in this case closed on April 4, 2003, to allow time for receipt of the hearing transcript.

II.  FINDINGS OF FACT


1.
Complainant, Robert A. Sallard, resides at 203 Woodrow Street, Chester, PA 19013.  (PECO Ex. 1 at 1).



2.
Complainant is a residential gas and electric customer of Respondent.  (Tr. 9).



3.
Complainant’s last three gas and electric bill payments were made on the following dates and in the following amounts:




March 4, 2000


$1,500.00




August 18, 1999


$   149.20




June 1, 1999



$     75.00

(Tr. 7-8; PECO Ex. 1 at 4).



4.
On June 21, 2002, BCS rendered a decision on Complainant’s informal complaint.  BCS directed Complainant to pay Respondent $1,000.00 by June 14, 2002, and then beginning July 5, 2002, to pay $149.00 monthly ($134.00 budget bill plus $15.00 toward his arrears).  (Tr. 9-10; PECO Ex. 2).


5.
Complainant has not complied with the BCS decision.  (Tr. 10).



6.
On January 31, 2003, Respondent contacted Complainant to determine whether he was eligible for enrollment in its program for payment troubled, low income customers (CAP Rate).  (Tr. 12).



7.
Respondent determined that Complainant was not eligible for its CAP Rate program based on his monthly gross income of $2,200.00 in a household of one person.  (Tr. 12).



8.
Complainant informed Respondent that he worked part-time as a bus driver.  (Tr. 12).



9.
Respondent has not received any medical certifications from Complainant in the year 2003.  (Tr. 13).



10.
As of the hearing on March 4, 2003, Complainant’s calculated budget bill was $165.00 and his average monthly bill was $149.00.  (Tr. 13).



11.
As of the hearing on March 4, 2003, Complainant’s account balance was $11,736.17.  (Tr. 7; PECO Ex. 1 at 3).

III.  DISCUSSION


When a complaint is dismissed for lack of prosecution, i.e., the complainant fails to appear at a hearing to sustain the complainant’s burden of proof, the determination of the Bureau of Consumer Services (BCS) on the matter becomes the Commission’s decision.  Darling v. Philadelphia Electric Co., Docket No. F-00161139 (Pa. PUC November 16, 1993).  If a complaint is so dismissed, the payment obligations under the BCS determination up to the time of the Commission’s final decision are then considered undisputed amounts and must be included in such final decision.  Claypool v. T. W. Phillips, Docket No. Z-00248730 (Pa. PUC December 22, 1995).  Finally, the dismissal is characterized as a dismissal with prejudice which would prevent the complainant from litigating the matter again.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Pa. PUC December 26, 1995).



In the present case, Complainant failed to appear for the hearing on March 4, 2003.  Approximately 11 minutes prior to the hearing, Complainant called my office and spoke to my secretary.  He informed her that he wanted to have the hearing rescheduled because, “he needed a lawyer and his doctor had not given him a note.”



My Prehearing Order dated September 9, 2002, provided that a request for a continuance of a hearing had to be made in writing at least 5 days prior to the hearing, pursuant to 52 Pa. Code §1.15.  My Prehearing Order also provided that the party had to provide “good cause” for a continuance, also pursuant to the Commission’s regulation.  Complainant was familiar with that procedure as he had previously followed it.  The hearing in this case was originally scheduled for November 27, 2002.  However, I received a letter from Complainant on November 19, 2002, requesting a continuance of the hearing because: (1) he had to work that day in order to get paid; and (2) he needed more time to obtain a letter from his physician regarding his medical condition.  Complainant indicated that he wanted to use such a letter from his physician as evidence at the hearing.  On the basis of Complainant’s letter, I granted his request for a continuance, and the hearing was rescheduled for March 4, 2003.


However, Complainant’s request for a continuance 11 minutes prior to the start of the rescheduled hearing was untimely made pursuant to my Prehearing Order and Commission regulations.  Complainant also did not provide “good cause” for a continuance of the hearing.  He had more than enough time between November 27, 2002 and March 4, 2003, to retain an attorney and obtain a letter from his physician.
  I, therefore, denied Complainant’s request for a continuance and had my secretary inform him that he was required to appear at the hearing.  Complainant told my secretary that the hearing would have to proceed without him.



Consistent with the above-referenced case law, I will dismiss the Complaint with prejudice because Complainant failed to appear at the hearing.  Also consistent with Commission precedent, I will adopt BCS’ decision on Complainant’s informal complaint.  Therefore, Complainant is required, beginning with the next billing period subsequent to the Commission’s final order in this proceeding, to pay current budget bills plus $15.00 toward his account balance and continue making such monthly payments until the arrearage is liquidated.



In addition, Complainant within sixty (60) days of the Commission’s final order in this proceeding, is required to become current with the BCS decision.  The catch-up payment as of the hearing was $2,192.00.
  (Tr. 10).



As long as Complainant keeps this payment schedule, Respondent shall not suspend or terminate his service except for valid safety or emergency reasons, and Respondent shall not assess late payment or finance charges against Complainant.  If Complainant fails to keep this payment schedule, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.  

IV.  CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to appear at the hearing to sustain his burden of proof.

V.  ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Robert A. Sallard v. PECO Energy Company at Docket Number C-20028002 is dismissed with prejudice.



2.
That beginning with the next billing period subsequent to the Commission’s final order in this proceeding, Complainant shall pay to Respondent his current budget bills plus $15.00 each month and continue making such monthly payments until his arrearage is liquidated.



3.
That Complainant, within 60 days of the Commission’s final order in this proceeding, shall be required to become current with the informal complaint decision of the Bureau of Consumer Services dated June 21, 2002 at BCS Case No. 979106.



4.
That as long as Complainant keeps the payment schedule stated in this order, Respondent is enjoined from suspending or terminating Complainant’s utility service except for valid safety or emergency reasons.


5.
That as long as Complainant keeps the payment schedule stated in this Order, Respondent shall not assess late payment or finance charges against Complainant.



6.
That, if Complainant fails to keep the payment schedule stated in this order, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.








_________________________________








CHARLES E. RAINEY, JR.







Administrative Law Judge

Date:
May 2, 2003
	�	Since Complainant’s formal complaint was filed on June 13, 2002, and the BCS decision required him to make a lump sum payment by June 14, 2002, BCS must have verbally relayed its decision to Complainant prior to putting it in writing on June 21, 2002. 


	�	On April 23, 2003, I received from Complainant a copy of a letter dated March 17, 2003, from a Dr. George Lieb addressed to “To Whom It May Concern.”  I sent a copy of that letter to counsel for Respondent.  That letter is not a part of the record in this case.  Complainant must follow Commission regulations regarding the submission of medical certifications to public utilities.  See, 52 Pa. Code §§56.111-56.118. 


	�	The catch-up payment was calculated as follows:





		        $149 (special budget amount)


		         x   8 (monthly bills) 


		          $1,192





		       $1,192


		     +$1,000 (lump sum payment)


		       $2,192 (catch-up payment)





(Tr.10)
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