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INITIAL DECISION

Before

Richard M. Lovenwirth
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HISTORY OF THE PROCEEDINGS



On June 25, 2001 Ernie Wheeland (hereinafter Complainant) filed a formal complaint against Alltel Pennsylvania, Inc. (hereinafter Alltel), alleging that Alltel has refused Complainant’s request for telephone service at his property situated at P.O. Box 296, Montoursville, Pennsylvania 17754-0296.  The complaint states that although Complainant’s home (on said property) is situated in the service territory of  Verizon North, Inc. (hereinafter Verizon), the great majority of his property is situated in the service territory of Alltel.  The Complaint adds that Alltel’s representative advised that if Alltel would to provide service, the cost to Complaint for service would be about $490.00; whereas Complaint was advised by Verizon’s representative that the cost to Complainant for Verizon to provide service would be about $6,000.00.  The prayer for relief set forth in the complaint, as amended at the prehearing conference convened telephonically on October 16, 2001, is for an Order directing Alltel to provide service (N.T. 14).



An answer was filed by Alltel on July 18, 2001.  It states that Complaint’s home is in Mill Creek Township, and that the boundary line between Mill Creek Township and Muncy Township is also the boundary line between Alltel’s Muncy telephone exchange and Verizon’s Loyalsock South telephone exchange.



On July 18, 2001 Alltel also filed a Motion to Dismiss the Complaint, which said Motion was denied at the prehearing conference convened on October 16, 2001 (N.T. 12).  



On October 16, 2001 a motion was filed by Alltel for the joinder of Verizon as an additional party respondent.  By letter from counsel for Verizon, Verizon agreed to being joined as an additional party respondent.  The motion to join Verizon was granted from the bench at a further   prehearing conference convened on December 11, 2001.  



A motion to compel answers to interrogatories filed by Alltel was denied or granted from the bench at the said second prehearing conference (N.T. 25, 26, 27, 28).



After the filing by the parties of written testimony, an Initial Hearing was convened on June 4, 2002.  Complainant moved two exhibits and one hearing statement into the record, Alltel moved three exhibits and three hearing statements into the record, and Verizon moved one exhibit and two hearing statements into the record.  The transcript consists of 170 typewritten pages.  Subsequent to the hearing, briefs and reply briefs were filed by the parties.

FINDINGS OF FACT

1.
Complainant is Ernie Wheeland, an individual, who completed construction of a new home on a 95-acre property located in Muncy Township and Mill Creek Township, PA.  NT 51; Wheeland St. EW-1 at 1.

2.
Mr. Wheeland’s physical residence is located in Mill Creek Township.  ALLTEL St. 1 at 9; ALLTEL St. 2 at 1-2; VN St. 1 at 2.

3.
Mr. Wheeland’s property is located approximately ½ of a mile from Rabbittown Road and approximately 3 miles south of Huntersville, Pennsylvania.  Wheeland St. EW-1 at 1.

4.
Currently, Mr. Wheeland does not have phone service to his residence. NT 52.

5.
Mr. Wheeland’s first contacted ALLTEL requesting telephone service in October 2000.  NT 54.

6.
Mr. Wheeland contacted ALLTEL because his two closest neighbors receive service from ALLTEL and he assumed he would also fall within ALLTEL’s service territory.  NT 54; Wheeland St. EW-1 at 1.

7.
Jerry VanBuskirk visited the Wheeland property and authorized a 4,500-foot roll of cable to be laid in the trench with the electric lines.  NT 55.  

8.
Mr. VanBuskirk estimated a cost of over $6,000 for Verizon North to provide telephone service.  NT 56-57.  

9.
On February 9, 2001, Mr. Wheeland contacted ALLTEL and requested service be provided to a PPL pole along Rabbittown Road, located within ALLTEL’s service territory.  Wheeland St. EW-1 at 6.

10.
Alternatively, Mr. Wheeland requested service be provided to a metal shed on his property that is also located in ALLTEL’s service territory.  Wheeland St. EW-1 at 6.  

11.
On July 24, 2001, ALLTEL advised Mr. Wheeland that it would not provide service to either the PPL pole or the shed.  Wheeland St. EW-1 at 7.

12.
Mr. Wheeland chose ALLTEL as his service provider due to service reliability and cost.  NT 58.  

13.
If Verizon North were to provide service, a large portion of Verizon North’s line would pass through heavily wooded areas and over the top of the mountain.  Wheeland St. EW‑1 at 4.

14.
Mr. Wheeland also is willing to assume the cost and responsibility for repairs if ALLTEL provides the service to the PPL pole located on his property.  NT 60.

15.
Mr. Wheeland is willing to pay business rates for telephone service to an airplane hangar he wishes to build on his property.  NT 60.

16.
Kenneth Stackhouse is employed by ALLTEL as an Outside Plant Engineer.  ALLTEL St. 1 at 1.

17.
Mr. Stackhouse is responsible for the layout and design of all new telephone plants and the rebuilding or relocation of existing facilities.  Mr. Stackhouse also reviews all new service requests that may require construction. ALLTEL St. 1 at 1.

18.
A demarcation point is the point at which the customer’s wiring meets that of the telephone company’s.  NT 69.

19.
All wiring from the demarcation point to the customer’s telephone is supplied and maintained by the customer.  NT 69.

20.
The network interface device (“NID”) is a piece of equipment, a box, which houses the demarcation point, usually located on the house.  NT 80.

21.
Quality of service to the point of demarcation would not be affected if the NID were located other than on the side of the house.  NT 80.

22.
Mr. Wheeland’s residence is outside of ALLTEL’s authorized service territory.  NT 82.  

23.
ALLTEL previously has provided service to a NID that is not attached to a house, but has never provided service to a building or shed where the house was located outside of its territory.  NT 81, 86.

24.
Additionally, ALLTEL does not have sufficient capacity on the line that runs up Rabbittown Road to provide service to the Wheeland property.  NT 81, 85-86.  

25.
In order to provide service, ALLTEL would be required to extend the 25-pair line eight to nine hundred feet to Weister Woods Road.  NT 88.  

26.
Mr. Stackhouse estimated the cost of providing service to a location near the PPL electric pole at approximately $490.00.  NT 92.

27.
In order to provide service, ALLTEL would be required to obtain a permit from Muncy Township to place cable within the Township right-of-way.  Mr. Wheeland would also have to grant a right-of-way for ALLTEL to cross his property.  NT 93.

28.
In order to provide service, ALLTEL would need to build facilities approximately one half-mile along Weister Woods Road and another 1,500 feet onto Mr. Wheeland’s property.  NT 94.  

29.
The cost to ALLTEL to provide service would be the same if it were to provide service to the buildings located within ALLTEL’s service territory or to the PPL pole located in ALLTEL’s service territory.  NT 101.  

30.
ALLTEL, in this instance, would not be interested in altering the boundary in order to provide service based on the excessive cost to build the line in order to provide service Mr. Wheeland’s residence.  NT 103.  

31.
Mr. Stackhouse estimated the actual construction and provision of service to be approximately $20,000.  NT 109.

32.
Though it is possible for ALLTEL to provide service to the PPL pole, ALLTEL does not feel obligated to do so.  ALLTEL St. 1 at 9-10.

33.
Paul Bowers is employed by ALLTEL as an Area Manager of Operations.  Mr. Bowers manages the operations portion of the area including installation and repair, cable, network, and buildings and grounds.  ALLTEL St. 2 at 1.

34.
The area surrounding the Wheeland property is very rural, heavily wooded, hilly and sparsely populated.  ALLTEL St. 2 at 2.

35.
The Wheeland property is partly in ALLTEL’s Muncy exchange and partly in Verizon North’s Loyalsock-South exchange.  ALLTEL St. 2 at 2. 

36.
ALLTEL is obligated to provide service to a customer when the point of service is located within ALLTEL’s service territory.  NT 115.

37.
The cost to Alltel of providing service to Mr. Wheeland’s property would be approximately $20,000.  NT 120.

38.
Mr. Bowers is unaware of any tariff provision that prohibits ALLTEL from providing service or putting the demarcation point at a location other than the customer’s house.  NT 121

39.
A group of customers located along the boundary of ALLTEL’s Muncy exchange and Verizon North’s Loyalsock-Main exchange (High View Terrace) are being provided service by ALLTEL under a grandfather provision, with the understanding that if any of the existing customers change, the incoming customers will be provided service by Verizon North.  ALLTEL St. 2 at 3-4.

40.
The first phase of the High View Terrace residential home complex was developed in ALLTEL’s service territory.  ALLTEL St. 2 at 3-4.

41.
The development later expanded into Verizon North’s service territory.  ALLTEL St. 2 at 3-4.

42.
Company representatives from ALLTEL and Verizon North mutually agreed that ALLTEL would continue to provide service to the development, as Verizon North had no facilities in the vicinity.  ALLTEL St. 2 at 3-4.  

43.
Jerry VanBuskirk is employed by Verizon North as an engineer responsible for outside plant design.  VN St. 1 at 1.

44.
Mr. Wheeland’s house is physically located within Verizon North’s service territory but the garage and other buildings are located within ALLTEL’s territory.  VN St. 1 at 2.

45.
A utility pole on which electric facilities that service the Wheeland property terminates is also located with ALLTEL’s territory.  VN St. 1 at 2.

46.
The Wheeland residence is approximately 200-300 feet from the exchange boundary.  VN St. 1 at 2.

47.
Complainant has not requested telephone service from Verizon North.  VN St. 1 at 3.

48.
Mr. Wheeland’s share of the construction costs to be paid to Verizon under the latter’s tariff would be approximately $21,424.05.  VN St. 1 at 5.  

49.
ALLTEL has provided service to existing Amish customers by attaching a NID to structures other than their residence due to the religious beliefs of the customer precluding them from having telephone service inside of their houses... Tr. 123.

50.
ALLTEL provides existing customers who live in mobile homes with service at points other than on their residences. Tr. 124.

51.
Prior to learning that Mr. Wheeland’s residence was physically located in Verizon North’s certificated service territory, ALLTEL was prepared to provide service to Mr. Wheeland at the point where Mr. Wheeland receives electrical service – the PPL pole which is within ALLTEL’s certificated service territory. Stmt. EW-1, p.2

52.
There exists no technical reason why service cannot be provided to Mr. Wheeland at a point at or near the point where Mr. Wheeland receives electric service. TR. 92.

DISCUSSSION

We have carefully reviewed the arguments of all of the parties.  We commend counsel for their skills and efforts.  We have adopted the arguments for Verizon set forth on pages 7 through 10, quoted hereinafter, as our point of view:

“For purposes of providing telephone service, the Company’s responsibility ends, and the customer’s responsibility begins, at the “demarcation point.”
  In this case, it is this point that will determine whether Verizon North or ALLTEL must provide service to Mr. Wheeland.

“The physical location of the demarcation point in relation to a customer’s property or residence is controlled by Regulations issued by the Federal Communications Commission (“FCC”) and by Orders entered by the Commission.  

“The FCC’s Regulation regarding demarcation points is located in Part 68 of the Code of Federal Regulations (“C.F.R.”), which deals with connection of terminal equipment to the telephone network.  The portions of the FCC Regulation relevant to the location of the demarcation point are contained in 47 C.F.R. §68.105
, Sections (b) and (c), which provide as follows:
‘(b)
Minimum point of entry.  The “minimum point of entry” (MPOE) as used herein shall be either the closest practicable point to where wiring crosses a property line or the closest practicable point to where the wiring enters a multiunit building or buildings. The reasonable and nondiscriminatory standard operating practices of the provider of wireline telecommunications services shall determine which shall apply.  The provider of wireline telecommunications services is not precluded from establishing reasonable classifications of multiunit premises for purposes of determining which shall apply.  Multiunit premises include, but are not limited to, residential, commercial, shopping center and campus situations.

‘(c)
Single Unit installations.  For single unit installations existing as of August 13, 1990, and installations installed after that date the demarcation point shall be a point within 30 cm (12 in) of the protector or, where there is no protector, within 30 cm (12 in) of where the telephone wire enters the customer’s premises, or as close thereto as practicable.

47 C.F.R. §§68.105(b) and (c), emphasis added.  For purposes of Part 47 of the C.F.R., premises is defined as “generally a dwelling unit, other building or a legal unit of real property . . . .”  47 C.F.R. § 68.3 (2001) (emphasis added).  Certainly, the outbuildings located on Mr. Wheeland’s property, and even the parcel of the property itself, fall within this definition.

“Unlike the FCC, the Commission is not guided by any statute or regulation that specifically addresses the location of a customer’s demarcation point.  The Commission has, however, addressed this issue in prior cases.  In Jordan v. The United Telephone Company of Pennsylvania, [citation omitted] the Commission determined that the location of a customer’s demarcation point does not have to be directly on or at the customer’s residence but can be located at other locations on the property to which service is provided.  Although the facts of the Jordan case differ from the facts before Your Honor in this proceeding, the Commission’s finding is no less relevant here.  The Jordans filed a formal complaint demanding that The United Telephone Company of Pennsylvania (“United”) be required to move the network demarcation point from the main gate of the Moraine Camplands in which they resided to the rear of the Camplands and that individual demarcation points be established at each individual trailer.  Id at 2-6.  United argued that the location of the demarcation point at the main gate of the Moraine Camplands was proper under the FCC Regulations.  Id. at 2.  The Commission held that the location of demarcation points at the minimum point of entry to the premises (i.e., the campground) was reasonable and nondiscriminatory.  Id. at 18.  In reaching this decision, the Commission held that it had both the authority and the obligation to assure nondiscriminatory intrastate service to all customers.  Id. at 7-8.  Focusing on the language of the FCC Regulations granting deference to the service provider’s standard operating practices, the Commission held that United’s demarcation policy was nondiscriminatory and was in compliance with federal regulation.  Id at 13.  

“Neither Verizon North nor ALLTEL disputes its obligation to provide service to customers within each company’s respective service territory.  As indicated above, Mr. Wheeland’s property is split by the boundary of Verizon North’s Loyalsock exchange and ALLTEL’s Muncy exchange.  VN St. 1 at 2.  The majority of Mr. Wheeland’s property, as well as a garage and other buildings, are located within ALLTEL’s territory.  VN St. 1 at 2.  Based on the above facts, it is clear that either Verizon North or ALLTEL can provide service to Mr. Wheeland.  

“Because his two closest neighbors currently receive telephone service from ALLTEL, Mr. Wheeland initially contacted ALLTEL in October 2000 to inquire about installation of telephone service into his property.  Wheeland St. EW-1 at 1; NT 51-54.  In February 2001, Mr. Wheeland again contacted ALLTEL and requested service be provided to a PPL pole along Rabbittown Road or, alternatively, to a metal shed located on his property.  Both of these locations are within ALLTEL’s service territory; thus allowing Mr. Wheeland to have ALLTEL telephone service.  Mr. Wheeland also testified that he chose ALLTEL as his service provider due to service reliability and cost.  NT 58.  In order for service to be provided by Verizon North, a large portion of the telephone cable would pass through heavily wooded areas and over the top of the mountain.  Mr. Wheeland reasoned that the chance of service outages would be increased greatly if he received service from Verizon North and that he was willing to assume the cost and responsibility for repairs to his service line if ALLTEL provided service to the PPL pole.  Wheeland St. EW-1 at 4, NT 58.  Mr. Wheeland also testified that he is willing to pay business rates for telephone service provided by ALLTEL to an airplane hangar he wishes to build on his property.  NT 60.  In addition, as discussed below in this Main Brief, Mr. Wheeland’s cost to have telephone facilities installed to provide him with service will be significantly less if constructed under the terms of ALLTEL’s Tariff, clearly a factor that Mr. Wheeland took into consideration.

“The question upon which this case turns, then, is in whose territory will the demarcation point for Mr. Wheeland’s property be located.  Given that a “minimum point of entry” exists on Mr. Wheeland’s property in relation to the placement of facilities by both Verizon North and ALLTEL, and for the reasons cited by the Commission in the Jordan case, Verizon North submits that Mr. Wheeland has a choice of where his demarcation point is to be located and, as such, can choose to receive telephone service from either company, as part of his property lies within both service territories.”

We have also noted with approval the argument made by Complainant:  Alltel places the point of service at a point other than the home for Amish persons whose religious beliefs preclude them from having telephone service inside their homes.  Refusal to do the same for Complainant could be considered discriminatory and in violation of 66 Pa C.S.A. section 1502.

CONCLUSIONS OF LAW

1.
This Commission has jurisdiction over the subject matter of this proceeding and over the parties thereto.

2.
The FCC’s Regulation regarding demarcation points is located in Part 68 of the Code of Federal Regulations (“C.F.R.”), which deals with connection of terminal equipment to the telephone network.  The portions of the FCC Regulation relevant to the location of the demarcation point are contained in 47 C.F.R. §68.105, Sections (b) and (c), which provide that said point is generally a dwelling unit or other building or a legal unit of real estate.  47 CFR section 68.3 (2001). 

3.
Giving an unreasonable preference as to service to a customer will constitute a violation of the public utility code.  66 Pa. C.S.A. section 1502.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by Ernie Wheeland against Alltel Pennsylvania, Inc. on June 25, 2001 at docket number C-20015807 be and is hereby sustained, and  Alltel Pennsylvania, Inc. shall, upon payment of the sum of $490.00 by Complainant, furnish telecommunications service to Complainant at any point in its service territory to any building  or legal unit of real property.

2. That, because no request was made by Complainant to Verizon North, Inc. for telephone service upon his subject property, the complaint against Verizon North, Inc., be and is dismissed.

Dated:  
May 7, 2003

















Richard M. Lovenwirth,








Administrative Law Judge
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