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HISTORY OF THE PROCEEDING

On November 27, 2002, Debra Gehling (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PG Energy, a Division of Southern Union Company (respondent), Docket Number C-20029016.  The Complaint alleged that complainant’s natural gas service had been shut off since August 7, 2002.

On January 3, 2003, Jeffery H. Sunday, Esquire, filed a Notice of Appearance on behalf of respondent.

Also on January 3, 2003, respondent filed its Answer (Answer).  The Answer averred that the complainant’s gas service had been suspended for non-payment.  The Answer further averred that the Commission’s Bureau of Consumer Services (BCS) rendered a decision (BCS Case Number 1224647) in which complainant was ordered to pay $1,050 in order to have service restored and then pay a special budget amount of $246 per month (consisting of a regular budget amount of $146 per month plus $100 per month toward her arrearage of $3,020.94).  Finally, the Answer averred that as a result of an investigation it had undertaken of theft of gas at complainant’s residence, respondent removed its meter and plugged the service line.
By Telephone Hearing Notice dated March 12, 2003, an Initial Telephone Hearing was scheduled for Tuesday, May 7, 2003, and the case was assigned to me.

As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated March 12, 2003.  The Prehearing Order advised the parties with respect to Commission procedure, advised the complainant of the possibility of a lump sum “catch-up” payment if the BCS decision had not been complied with, explained income and expense information that would be required at the hearing, directed the submission of documents by both respondent and complainant prior to the hearing, and warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to participate in the telephonic hearing.  The Prehearing Order also required the complainant to complete and serve a Monthly Budget Information form, which was attached.  Finally, the Prehearing Order reminded the parties of the date (Tuesday, May 6, 2003) and time of the scheduled telephonic hearing and of their responsibility to advise of any change in the telephone number at which they were to be contacted.

By Corrected Telephone Hearing Notice dated March 13, 2003, the parties were advised that the correct date for the scheduled Initial Telephone Hearing was Tuesday, May 6, 2003.

Under cover letter dated March 24, 2003, Jeffery H. Sunday, Esquire, on behalf of respondent, submitted three copies of four proposed exhibits (including the most recent BCS decision) to be used at the telephonic hearing.

Under cover letter dated April 29, 2003, Mr. Sunday, again on behalf of respondent, submitted three copies of three additional proposed exhibits.

On May 5, 2003, Mr. Sunday provided a new telephone number at which to contact him for the scheduled hearing.
The Initial Telephone Hearing convened as scheduled at 10:00 a.m. on May 6, 2003.  Respondent’s attorney, Jeffery H. Sunday, Esquire, was contacted at (570) 829-8993.  An attempt to contact complainant at (570) 961-1793, the home telephone number appearing on the formal complaint form and the number complainant had been advised would be used to contact her, reached an answering machine.  I left a message stating who I was, who I was trying to reach, the purpose of my call, and that I would try again in twenty minutes but if not successful in contacting complainant then the hearing would proceed nevertheless.  I then informed Mr. Sunday of what had occurred and told him I would contact him again at 10:20 a.m..
At 10:20 a.m. I again contacted Jeffery H. Sunday, Esquire, at (570) 829-8993.  I again attempted to contact complainant at (570) 961-1793, and once more my call was answered by an answering machine.  I again left a message stating who I was, who I was trying to reach, the purpose of my call, and that I would try to contact complainant at her work telephone number appearing on the formal Complaint form.
I then contacted the Allied Skilled Nursing Home at (570) 348-1424, ext. 2 North.  I was told that complainant was not at that extension and my call was transferred to the main switchboard.  The switchboard operator paged the complainant, but there was no response to the page.

As Mr. Sunday was prepared to proceed, I permitted respondent to introduce evidence in the form of seven exhibits (PGE Exhibits I, II, III, IV, V, VI, and VII).  Mr. Sunday confirmed that complainant is not a customer of respondent, in fact, the service line from the main to complainant’s residence has been removed.  Mr. Sunday also provided complainant’s outstanding balance on account number 23-318-31986 for natural gas service rendered by respondent at 2806 South Webster Avenue, Scranton, PA 18505, as being $2,942.13.
A transcript of the proceeding was produced.
The record was closed at the end of the hearing on May 6, 2003.

FINDINGS OF FACT

1.
Complainant received residential gas service from respondent at 2806 South Webster Avenue, Scranton, PA 18505, under account number 23-318-31986, until August 7, 2002, when service was suspended for non-payment.

2.
Complainant’s final balance on account number 23-318-31986 with respondent is $2,942.13.

3.
As a result of an informal complaint made by complainant, BCS ordered complainant to pay $1,050 in order to have service restored and then pay a special budget amount of $246 per month, consisting of a regular budget amount of $146 per month plus $100 per month toward her arrearage.

4.
Complainant did not comply with the BCS decision.

5.
An Initial Telephone Hearing on complainant’s Complaint was scheduled for May 6, 2003, at 10:00 a.m., with both parties given notice thereof.
6.
Complainant was advised that she would be contacted at telephone number (570) 961-1793 (the home telephone number appearing on the Complaint form) to participate in the hearing by Telephone Hearing Notice dated March 12, 2003, and by Corrected Telephone Hearing Notice dated March 13, 2003.

7.
Respondent appeared, via telephone, for the hearing at the scheduled time by legal counsel and was prepared to proceed.

8.
Complainant was advised of her responsibility to make known a telephone number other than (570) 961-1793, if necessary, for her participation in the hearing by Telephone Hearing Notice dated March 12, 2003, by Corrected Telephone Hearing Notice dated March 13, 2003, and by Prehearing Order dated March 12, 2003.

9.
Two attempts, at 10:00 a.m. and at 10:20 a.m., to contact complainant at (570) 961-1793 (the home telephone number listed on the Complaint) were both answered by an answering machine.

10.
An attempt to contact complainant at (570) 348-1424 ext. 2 North, the work telephone number appearing on the Complaint form, at 10:20 a.m. was unsuccessful, even after the complainant was paged for a telephone call.
11.
Complainant failed to appear, via telephone, for the scheduled hearing.

12.
Complainant did not settle nor withdraw the Complaint nor obtain a continuance prior to the scheduled telephone hearing.

13.
Complainant is no longer a customer of respondent.

DISCUSSION

As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196(1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300(1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602(1990), alloc. den. in 602 A.2d 863(1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854(1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100(1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6(1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037(1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96(1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382(1984).

A public utility is entitled to full payment (at the currently approved tariff rate) for service provided to customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637(1982); Kea v. Peoples Natural Gas Co., 60 PA PUC 215(1985); Mill v. Pa. Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 110(1982).

All customers, regardless of financial means, have an obligation to pay for utility service.  Otherwise, customers’ unpaid bills are included in the utility’s uncollectibles expense and ultimately paid by the remaining ratepayers.  Cf., Bolt v. Duquesne Light Co., 66 PA PUC 463(1988).

By not appearing for the scheduled telephone hearing, complainant obviously failed to bear the burden of proof.  Consequently, the Complaint must be dismissed.

Complainant is no longer a customer of respondent, so that there is no threat to continuation of service and no challenge to the rates, services and facilities of respondent presented here.  Therefore, it would be inappropriate to establish a payment schedule or to reinstate the BCS decision.  See, Leann V. Harris v. Metropolitan Edison Company, Docket Number C-00970101, Opinion And Order adopted July 10, 1997, entered August 8, 1997; Enid Rivera v. Pennsylvania Power and Light Company, Docket Number Z-00332295, Opinion And Order adopted July 10, 1997, entered August 8, 1997.
Due to the waste of both Commission’s and respondent’s time, money, and energy occasioned by complainant’s failure to appear at a hearing of which she had notice
, the dismissal will be with prejudice.  Martin W. Jefferson v. UGI Utilities, Inc., Docket Number Z-00269892, Opinion and Order adopted October 26, 1995, entered December 26, 1995.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainants alleging an inability to pay for utility service rendered have the burden of proof as to the alleged inability.

4.
Notice properly mailed to a party’s last known address and not returned by the post office is presumed to have been received.

5.
By failing to appear at the scheduled hearing and failing to present any evidence, complainant has failed to satisfy the burden of proof.

6.
When a complainant is no longer a customer of the respondent utility, so that there is no threat to continuation of service and no challenge to the rates, services and facilities of the respondent utility, it would be inappropriate to establish a payment schedule or to reinstate a prior BCS decision when the Complaint is dismissed.

7.
Failure by a complainant to appear for a scheduled hearing of which the complainant had notice warrants dismissal of the Complaint with prejudice.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Debra Gehling against PG Energy, a Division of Southern Union Company at Docket Number C-20029016 is dismissed, with prejudice.

2.
That the record at Docket Number C-20029016 be marked closed.

Date: May 7, 2003





____________________________







Wayne L. Weismandel







Administrative Law Judge

�	Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Auth. v. Allegheny Cty. Bd. of Property Assessment Appeals and Review, 165 Pa.Commw. 671, 645 A.2d 944(1994), alloc. den., 539 Pa. 696, 653 A.2d 1234(1994), Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584(1974), John D. Stewart, Jr. v. Columbia Gas of Pennsylvania, Inc., Docket Number C-00957041, Opinion and Order adopted March 28, 1996, entered May 10, 1996.
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