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I.  HISTORY OF THE PROCEEDING


On August 8, 2002, Lola Middleton (Complainant) filed a formal complaint (Complaint) against Philadelphia Gas Works (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges that she received a very high bill from Respondent that is not commensurate with her gas usage.  Complainant requests that the Commission investigate this matter.



On September 3, 2002, Respondent filed an Answer to the Complaint.  Respondent avers that it sent Complainant a bill in the amount of $1,426.57 for previously unbilled service.  Respondent requests that the Commission affirm a decision of the Bureau of Consumer Services (BCS) on an informal complaint brought by Complainant.



A Telephone Hearing Notice dated November 15, 2002, provided that this case was assigned to me and that a telephonic hearing would be held on March 19, 2003.  On November 19, 2003, I issued a Prehearing Order that informed the parties of certain procedural rules.



The telephonic hearing was held as scheduled on March 19, 2003.



Complainant failed to appear by telephone for the hearing.



Respondent was represented by Laureto Farinas, Esquire.  Respondent presented the testimony of Jack Irizarry.  Mr. Irizarry is employed by Respondent as a customer review officer.  (Tr. 6-7).  Respondent introduced four exhibits at the hearing.  PGW Exhibit 1 is a copy of a Statement of Account for Complainant.  PGW Exhibit 2 is a copy of a document entitled “Bills from 01/01/1996 to 03/13/2003.”  PGW Exhibit 3 is a copy of a document entitled “Heat & Domestic Gas Usage Analysis of Account.”  PGW Exhibit 4 is a copy of the BCS decision.  In addition, Respondent submitted three late-filed exhibits at my direction.  PGW Exhibit 5 is a copy of a Statement of Account.  PGW Exhibit 6 is a copy of a document that shows the amounts billed to Complainant since the BCS decision was rendered.  PGW Exhibit 7 is a copy of a document that provides the amount owed by Complainant to “catch-up” with the BCS decision.  Respondent’s exhibits were admitted into evidence.



The hearing record closed on April 21, 2003, to allow time for receipt of the hearing transcript.
II.  FINDINGS OF FACT


1.
Complainant, Lola Middleton, is a residential gas customer of Respondent who resides at 2521 W. Willard Street, Philadelphia, PA 19129.  (PGW Exs. 1-4).



2.
Respondent estimated Complainant’s meter readings during the period from November 6, 1997 through August 24, 2000.  (Tr. 9-12).



3.
On or about August 24, 2000, Respondent sent to Complainant a make-up bill in the amount of $1,245.13 for unbilled service during the period of estimated meter readings.  (Tr. 9-12).



4.
On August 7, 2000, Respondent installed an automatic meter reading (AMR) device at Complainant’s residence.  (Tr. 10-12).



5.
Respondent subsequently cancelled the previous make-up bill and sent to Complainant in August 2001 an adjusted make-up bill in the amount of $1,426.57 that reflected the rates that were in effect during the period from November 6, 1997 through November 21, 2000.  (Tr. 13-14; PGW Ex. 1 at ).



6.
On February 4, 2002, BCS rendered a decision on Complainant’s informal complaint.  (PGW Ex. 4).



7.
BCS determined that Complainant’s account balance at that time was $2,298.68.  (PGW Ex. 4).



8.
BCS directed Respondent to give Complainant a $249.00 credit on the $1,245.13 make-up bill because of the inordinate amount of time that Respondent failed to read Complainant’s meter.  (PGW Ex. 4).



9.
BCS also directed Respondent to waive all late payment charges imposed on Complainant from August 24, 2000 to February 4, 2002.  (PGW Ex. 4).



10.
BCS directed Complainant to pay to Respondent her monthly budget amount of $264.00 (which BCS noted might change depending on usage) plus $40.00 toward her arrears beginning February 2002.  (PGW Ex. 4).



11.
On February 8, 2002, Respondent issued a $249.00 credit to Complainant consistent with the BCS decision.  (Tr. 32; PGW Ex. 1 at 1).



12.
Complainant has not made any payments since the issuance of the BCS decision.  (Tr. 30; PGW Ex. 7).



13.
Complainant’s gas usage during the period covered by the make-up bill is in line with her prior usage.  (Tr. 28; PGW Ex. 3).



14.
During the period from April 29, 1997 to August 7, 2000, Complainant’s cubic feet of gas used per degree day (C.F.D.D.) was 38.9.  (PGW Ex. 3).



15.
During the period from March 1, 1996 to April 29, 1997, Complainant’s C.F.D.D. was 36.3.  (PGW Ex. 3).
III.  DISCUSSION


When a complaint is dismissed for lack of prosecution, i.e., the complainant fails to appear at a hearing to sustain the complainant’s burden of proof, the determination of the Bureau of Consumer Services (BCS) on the matter becomes the Commission’s decision.  Darling v. Philadelphia Electric Co., Docket No. F-00161139 (Pa. PUC November 16, 1993).  If a complaint is so dismissed, the payment obligations under the BCS determination up to the time of the Commission’s final decision are then considered undisputed amounts and must be included in such final decision.  Claypool v. T. W. Phillips, Docket No. Z-00248730 (Pa. PUC December 22, 1995).  Finally, the dismissal is characterized as a dismissal with prejudice which would prevent the complainant from litigating the matter again.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Pa. PUC December 26, 1995).



In the present case, Complainant failed to appear by telephone for the hearing on March 19, 2003.  I telephoned her at the designated time for the hearing and I left a message on her answering machine that she call me immediately in order to join the hearing in progress.  However, no one called back in time to join the hearing in progress.



Consistent with the above-referenced case law, I will dismiss the Complaint with prejudice because Complainant failed to appear at the hearing.  Also consistent with Commission precedent, I will adopt BCS’ decision on Complainant’s informal complaint.  Therefore, Complainant is required, beginning with the next billing period subsequent to the Commission’s final order in this proceeding, to pay current budget bills plus $40.00 toward her account balance and continue making such monthly payments until the arrearage is liquidated.



In addition, Complainant within sixty (60) days of the Commission’s final order in this proceeding, is required to become current with the BCS decision.  The catch-up payment as of the hearing was $3,648.00.
  (PGW Ex. 7).



As long as Complainant keeps this payment schedule, Respondent shall not suspend or terminate her service except for valid safety or emergency reasons, and Respondent shall not assess late payment or finance charges against Complainant.  If Complainant fails to keep this payment schedule, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.  

IV.  CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to appear at the hearing to sustain her burden of proof.

V.  ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Lola Middleton v. Philadelphia Gas Works at Docket Number C-20028295 is dismissed with prejudice.



2.
That beginning with the next billing period subsequent to the Commission’s final order in this proceeding, Complainant shall pay to Respondent her current budget bills plus $40.00 each month and continue making such monthly payments until her arrearage is liquidated.



3.
That Complainant, within 60 days of the Commission’s final order in this proceeding, shall be required to become current with the informal complaint decision of the Bureau of Consumer Services dated February 4, 2002 at BCS Case No. 0842519.



4.
That as long as Complainant keeps the payment schedule stated in this order, Respondent is enjoined from suspending or terminating Complainant’s utility service except for valid safety or emergency reasons.



5.
That as long as Complainant keeps the payment schedule stated in this Order, Respondent shall not assess late payment or finance charges against Complainant.



6.
That, if Complainant fails to keep the payment schedule stated in this order, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.








_________________________________








CHARLES E. RAINEY, JR.








Administrative Law Judge

Date:
May 7, 2003
	�	During the hearing, counsel for Respondent, Laureto Farinas, informed me that Richard Middleton, Complainant’s son who resides with Complainant, has been handling Complainant’s affairs because Complainant has been bedridden.  (Tr. 4-5).  Mr. Farinas also stated that he held two settlement conferences with Mr. Middleton – the last one approximately ten days prior to the hearing.  (Tr. 4-5).  Mr. Farinas further stated that Mr. Middleton indicated at their last settlement conference that he was aware of the date and time of the hearing.  (Tr. 4-5). 


	�	PGW rendered 13 monthly bills between February 2002 (the date Complainant was to begin following the BCS decision) and March 19, 2003 (the date of the hearing).  The special budget amount of $304.00 ($264.00 budget bill + $40.00 toward arrears) x 13 = $3,952.00.  However, evidently a change in amount of Complainant’s budget bill results in a catch-up payment of $3,648.00.  See, PGW Ex. 7.
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