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HISTORY OF THE PROCEEDING



On October 25, 2002, Jimmy Battle (Complainant) filed a Complaint against Philadelphia Gas Works (PGW or Respondent) alleging, inter alia, that he had no bills from November 2001 to June 2002; that he believes he was overcharged; and that he wants his money back.

Respondent duly filed an Answer denying that it failed to mail the bills to Complainant and averring that bills were mailed to Complainant; that Complainant has an automated meter reading device (AMR); and that all bills were based on actual readings.  PGW seeks dismissal of the Complaint.



A hearing was scheduled for May 2, 2003 and due notices were sent to the parties.  Respondent appeared by counsel and one witness.  Complainant did not appear either in person or by counsel.  The Administrative Law Judge then recessed the hearing to afford Complainant additional time to arrive at the hearing.  During the recess, the Administrative Law Judge placed telephone calls to Complainant's home telephone number listed in the Complaint.  The calls were not answered.  The Administrative Law Judge then placed a telephone call to Complainant’s work telephone number listed in the Complaint.  The call was answered by an answering machine and the Administrative Law Judge left a message.  The call was then terminated.
The hearing was reconvened at about 10:35 a.m. and the foregoing facts were placed upon the record whereupon counsel for Respondent moved that the Complaint be dismissed for Complainant's failure to appear to prosecute his Complaint.  In addition, Respondent presented the testimony of one witness.
FINDINGS OF FACT



1.
Complainant is Jimmy Battle of 869 N. 48th Street, Philadelphia, PA 19139.



2.
Respondent is Philadelphia Gas Works (PGW).


3.
A hearing was scheduled to be held on May 2, 2003 pursuant to due notice given to the parties under date of January 28, 2003.



4.
Complainant was unable to be contacted at the numbers listed by him in the Complaint and did not call in advance of the hearing or on the date of the hearing to explain his absence or to provide other telephone numbers.



5.
Respondent appeared by telephone by counsel and had one witness prepared to testify.



6.
Counsel for Respondent moved that the Complaint be dismissed for lack of prosecution.



7.
Complainant’s balance as of April 4, 2003 was $891.85.



8.
PGW is willing to waive late payment charges of $121.45 which would leave a balance of $770.40.



9.
PGW seeks payment in full of $770.40.

DISCUSSION



On the date and time scheduled for the hearing, Complainant did not appear either in person or by counsel.  From the record it appears that due notice of the hearing was sent to all parties under the date of January 28, 2003.  Since the Complainant is the party instituting this action, it was his duty to appear at the hearing and prosecute his Complaint.  Inasmuch as this case was called for hearing with proper notice given and the Complainant failed to appear or explain his absence, the Administrative Law Judge has no alternative but to grant the relief requested by the Respondent.  Litigation cannot and should not be delayed indefinitely by a litigant's failure to appear and prosecute his Complaint.  Accordingly, Respondent's Motion to dismiss will be granted.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties in this proceeding.



2.
Complainant failed to appear to prosecute his Complaint and therefore has failed to meet his burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Jimmy Battle against Philadelphia Gas Works in Docket No. C-20028740 is hereby dismissed with prejudice.



2.
That in accordance with its agreement, Philadelphia Gas Works shall credit the amount of $121.45 to the account of Complainant.



3.
That Complainant is responsible for payment of the outstanding balance of $770.40 and shall pay the same to Philadelphia Gas Works in full within thirty (30) days from the date of the entry of the Commission’s Order in this matter.  In addition, Complainant shall pay all current bills as and when they fall due.



4
That this matter be marked closed.

           May 12, 2003              

___________________________________
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