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OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition are the February 20, 2003 Reservation to File Amended Exceptions and Exceptions of Anne E. Perrige (Complainant) to the January 31, 2003 Initial Decision of Administrative Law Judge (ALJ) Cynthia Williams Fordham.
  Metropolitan Edison Company (Met-Ed or 

Respondent) filed Reply Exceptions on March 3, 2003.

History of Proceeding

On August 28, 2000, the Complainant filed a Complaint against the Respondent alleging the following:  that there are at least two electric lines on her property that are outside of the electric company’s right-of-way; that the Respondent is trespassing; that her neighbor installed a cement barricade that prevents the Respondent from accessing the lines on her property and reading her meter; that the Respondent refuses to correct these problems; and, that the Respondent did not respond to her requests in a timely manner.



The Respondent filed an Answer on September 20, 2000, denying the material allegations of the Complaint.  During a telephonic Prehearing Conference held on April 17, 2001, the Parties identified the following issues:  whether the two electrical lines on the Complainant’s property are within the Respondent’s rights-of-way; whether the lines should be relocated; and, whether the Respondent has reasonable access to the Complainant’s meter.  (Prehearing Conference Tr. at 8-15). 


An evidentiary hearing was held in this matter on September 10, 2001, before ALJ Fordham.  The Complainant, Anne E. Perrige, Esquire, and her husband, Thomas M. Goutman, Esquire, appeared.  The Complainant sponsored twelve exhibits and presented the testimony of three witnesses: Andrew F. Kent, a professional land surveyor; William S. Arnold, Sr., an engineer senior in the Respondent’s distribution port service department; and, Mr. Goutman.  The Respondent, represented by counsel, presented one witness, Debra Hartz, a planning and scheduling supervisor for the Respondent, who sponsored thirty-six exhibits.  The Respondent’s Exhibits 1-18 and 21-24 were admitted into the record during the hearing.  The Parties were given the opportunity to brief their positions on the admission of the Respondent’s Exhibits 26, 29, 30, 31, 33, 34 and 36.  The ALJ admitted the Exhibits into the record, concluding that they were necessary to make the record complete.  


On October 4, 2001, the Respondent filed the Motion of Metropolitan Edison Company to Introduce Additional Evidence Into the Record pursuant to 52 Pa. Code §5.402 (b).  On October 18, 2001, the Complainant filed Objections to the Motion to Introduce Additional Evidence into the Record and an Answer to the Motion with Objections to the Evidence Sought to Be Introduced into the Record.   


On or about October 22, 2001, the Complainant filed the First Motion for Sanctions and a Motion to Delay the Briefing Schedule.  On October 29, 2001, the Respondent filed the Answer to the First Motion for Sanctions and Motion to Delay the Briefing Schedule.  On December 18, 2001, ALJ Fordham issued Order #3 granting the Motion to Delay the Briefing Schedule.



By Order dated May 2, 2002, the record in this case was reopened pursuant to Section 5.571(d), 52 Pa. Code Section 5.571(d), for the limited purpose of producing additional evidence regarding the access issue.  The Motion to Introduce Additional Evidence into the Record was granted, in part, and denied, in part.  The Complainant’s Motion for Sanctions was denied.    



On August 20, 2002, further hearings were held before ALJ Fordham.  During the hearings, the Parties arranged for a time and date for the Respondent to read the meter.  A subsequent conference call was scheduled.  During the August 29, 2002 conference call, the Parties reported that the Respondent read the Complainant’s meter. 



The Parties filed Main and Reply Briefs in accordance with the schedule set forth in the briefing order.  By Initial Decision issued January 31, 2003, ALJ Fordham dismissed the Complaint and ordered the Complainant to grant the Respondent access to its meter and facilities on the Complainant’s property at least twice a year.  The Parties filed Exceptions and Reply Exceptions thereto, as noted above.  

Discussion

In the Initial Decision, ALJ Fordham made 35 Findings of Facts (I.D. at 8‑13), and seven Conclusions of Law (I.D. at 25-26).  We shall adopt and incorporate herein by reference the ALJ’s Findings Fact and Conclusions of Law, unless expressly or by necessary implication, they are reversed or modified by this Opinion and Order.  

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. 1990).  
We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
Right-of-Way  

The Complainant’s first Exception pertains to the location of the right-of-way granted to the Respondent in 1937, by Leon and Edna Wolf, previous owners of the property now owned by the Complainant.  The Complainant, in her Exceptions, argues that the testimony offered by surveyor, Andrew Kent, established that most of the Respondent’s distribution line lies outside of the right-of-way granted to it in 1937, by the Complainant’s predecessor.  The Complainant argues that because the Respondent did not offer evidence of co-equal value to rebut Mr. Kent’s testimony regarding the location of the electric lines in relation to the location of the right-of-way, the ALJ erred in dismissing the Complaint.  In a contradictory argument, the Complainant contends that “[t]here is no jurisdiction to interpret a written right of way, nor is there jurisdiction to go beyond the four corners of the 1937 written right of way agreement to determine Respondent’s rights in the property owned by Complainant and her husband, who is not a party to this matter.”  (Exc. at 8).    
We agree with the Complainant’s secondary argument that there is no jurisdiction to interpret the meaning of the written right-of-way.  This Commission is unable to make a determination regarding the true location of the right-of-way.  Because we lack jurisdiction on this issue, we must dismiss the portion of the Complaint which alleged that the Respondent wrongfully installed its facilities on the Complainant’s property, outside of the 1937 right-of-way.  
The facts of this case are similar to those in a case recently decided by the Commission, Edward Boczar v. PPL Electric Utilities Corporation, Docket No. C‑20016332, (entered February 10, 2003).  In Boczar, the complainant claimed that in 1975 and 1977, PPL installed poles and various facilities, and trimmed and cut trees on his land outside of the rights-of-way granted to it.
  We dismissed the portion of the complaint dealing with the tree cutting finding that the Commission lacked subject matter jurisdiction over the determination of property rights and easements.  

Here, as in Bozcar, the crux of the Complaint is whether the company’s facilities are situated within the right-of-way.  We conclude, as we did in Bozcar, that we lack subject matter jurisdiction to make a determination involving substantive property rights.  See also, Fiorillo v. PECO Energy Company, Docket No. C-00971088 (Order entered September 15, 1999), (citing Lou Amati/Amati Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00945842 (Order entered October 25, 1995), the Commission stated that real property issues such as trespass and whether or not utility facilities are located pursuant to valid easements or rights-of-ways are within the exclusive jurisdiction of the courts of common pleas of the Commonwealth).  As such, the Complainant’s Exceptions on this issue are denied.      
Meter Reading Access   

Next, the Complainant excepts to the ALJ’s directive that the Respondent be given access to its meter on the Complainant’s property from the public roadway, S.R. 82, and the macadam driveway, at least twice a year.  The Complainant’s Exception regarding access to the meter is somewhat unclear as she refers to the Respondent’s access to its line via the right-of-way, instead of limiting her argument to access to the meter.  It appears that the Complainant confuses the right-of-way matter with providing the utility access to the property to read the Complainant’s meter.  These are separate issues.  

The Complainant testified that she has never denied the Respondent access for meter reading, or for any other purpose relative to carrying out its responsibilities and providing electrical service by using their legal right-of-way.  (Tr. at 83, 87-88).  In support of this argument, the Complainant further testified that the gate separating her property from that of neighbors, Robert Dineen and Martha Costello (Dineen/Costello) is kept unlocked and wide open.
 (Tr. at 88, Perrige Exh. 8).  The Complainant admits that she no longer allows the Respondent access to its meter via the macadam driveway.
  (Tr. at 131).          
Met-Ed Tariff Rule 12, Billing Considerations – Access to Customer Premises, requires that a Customer give the Company reasonable access to the customer’s property for inter alia, reading meters, testing or inspecting wiring, and repairing removing or exchanging any or all equipment belonging to the Company.  Met-Ed Tariff Rule 13 – Meter Reading and Rendering of Bills, provides that meters shall be read on a monthly, bi-monthly, or quarterly basis.    Section 56.12(4) of the Commission’s regulations, 52 Pa. Code § 56.12(4), provides as follows:

(4)
Estimates when utility personnel are unable to gain access.  A utility may estimate the bill of a ratepayer if utility personnel are unable to gain access to obtain an actual meter reading, as long as the following apply:

i.
The utility has undertaken reasonable alternative measures to obtain a meter reading, including, but not limited to, the provision of preaddressed postcards upon which the ratepayer may note the reading or the telephone reporting of the reading.  

ii.
The utility, at least every 6 months, or every four billing periods for utilities permitted to bill for periods in excess of 1 month, obtains an actual meter reading or ratepayer reading to verify the accuracy of the estimated readings.           
iii.
The utility, at least once every 12 months, obtains an actual meter reading to verify the accuracy of the readings, either estimated or ratepayer read.  
We note that utility service to a dwelling may be terminated for unreasonable refusal to permit access to meters, service connections and other property of the utility for the purpose of maintenance, repair, or meter reading.  52 Pa. Code § 56.81(3).  

Review of the above regulations and the record evidence leads us to conclude that the Complainant’s Exceptions on this issue are without merit.  Pursuant to the Commission’s regulations and the Respondent’s Tariff, the Complainant is obligated to provide reasonable access to the utility at least once a year, to read the meter. As such, the Complainant’s argument that because the macadam driveway is not within the Respondent’s right-of-way the Respondent is prohibited from using it is of no import.  
Furthermore, the Complainant’s argument that she provides reasonable access via the Mill Road route which is within the right-of-way, also fails.  The Mill Road drive leads into the eastern part of the Complainant’s property.  In order to access the Complainant’s property from Mill Road one must traverse a single lane drive which crosses the Dineen/Costello property.  (Perrige Exh. 1).  For the Complainant to expect the Respondent to access her meter by crossing her neighbors’ land is patently unreasonable.  The macadam drive is available and does not burden the Complainant’s neighbors’ property.  Accordingly, we dismiss the Complainant’s Exceptions on this issue.    

ALJ Fordham ordered the Complainant to afford the Respondent access to its meter and facilities twice a year, and the Complainant to submit customer reads for the 
remainder of the year.
  We agree with the ALJ that the utility must be given access to read the meter and that pursuant to the Respondent’s Tariff Rule 13, and 52 Pa. Code § 56.12(4), bi-annual reads are proper.  

Inaccessible Distribution Lines  
The Complainant takes exception to the ALJ’s determination that she failed to meet her burden of proving that the Respondent must relocate its distribution lines at its own expense.  The Complainant argues that electrical distribution lines must be accessible from public rights-of-way in order to maintain a safe and reliable distribution system.  (Exc. at 9).  The Complainant further argues that the “record is devoid of any evidence that Met Ed maintains the line and, given its location over wetlands streams and abundant vegetation, the evidence is clear that Met Ed does not.”  (Exc. at 10).    

The ALJ found that there is nothing in the record to show that the Respondent must relocate all existing lines which cross over wetlands, at its own expense, to make them more accessible.  (I.D. at 21).  We agree.  The Complainant’s witness, William Arnold, an Engineer Senior in the Distribution Services Department of Met-Ed, testified about Company policies, the earliest of which was dated October 1989.  (Tr. at 56-58; Perrige Exh. 5).  As noted by the Respondent, its overhead design guidelines which advise placing distribution lines along streets or highways, and against placement in wetlands or areas with heavy vegetation, did not exist in 1937, when the lines at issue were installed.  (Met-Ed M.B. at 4, 5; Tr. at 59, 61, 66; Perrige Exh. 5).  
We must point out that the Respondent has been able to maintain the facilities at issue since 1937.  The Complainant argued that the Respondent’s failure to comply with its own overhead design guidelines violated 66 Pa. C.S. § 2804, requiring the installation and maintenance of transmission and distribution facilities in conformity with established industry standards and practices.  (Perrige R.B. at 11).  However, because the guidelines the Complainant refers to were not in existence in 1937, when the facilities at issue were installed, that argument fails.  Furthermore, the Complainant has not cited any past or current service issues or problems caused by the distribution lines being “inaccessible” which would necessitate the relocation of the facilities.  Having failed to meet her burden of proof on this issue, the Complainant’s Exception is denied.           

Exhibits and Motion for Sanctions                           
The Complainant’s final Exception states in its entirety, “[t]he determinations as to Exhibits and the Motion for Sanctions are erroneous for the reasons set forth in the Brief and Reply Brief, as well as the Motion for Sanctions itself.”  (Exc. at 10).        

Section 5.533 of the Commission’s regulation, 52 Pa. Code § 5.533 provides:
(b) Each exception shall be numbered and shall identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exceptions shall follow each specific exception. 

(c) The exceptions shall be concise. The exceptions and supporting reason shall be limited to 40 pages in length. Statements of reasons supporting the exception shall, insofar as practicable, incorporate by reference and citation, relevant portions of the record and passages in previously filed briefs. No separate brief in support of or in reply to exceptions shall be filed with the Prothonotary under § 1.4 (relating to filing generally).  
We note that the Complainant fails to allege any error on the ALJ’s part with the specificity required by 52 Pa. Code 5.533.  Nonetheless, we will address the 
instant Exception, as the Complainant is not a practitioner before this Commission.
  The 
Complainant objected to the Respondent’s Exhibits 26, 29, 30, 31, 33, 34, and 36.  (Perrige R. B. at 26, 29, 33, 34; Tr. 203, 204, 208, 209, 211, 212).  The foregoing Exhibits were all offered to establish the validity and location of the right-of-way.  Noting our previous determination that this Commission lacks the subject matter jurisdiction to address the right-of-way issue herein, we will dismiss the instant Exception as moot.       

On October 22, 2001, the Complainant filed a Motion for Sanctions (Motion) pursuant to 52 Pa. Code Section 5.371, alleging that during the September 10, 2001 hearing, the Respondent attempted to use a multi-page document which was not previously submitted during discovery.  The Complainant requested that an order be entered allowing her to take the deposition of the Respondent’s personnel who created the document, with the Respondent paying for the stenographer as a sanction for its failure to produce the document.  The document was produced, and eventually submitted with a cover letter dated October 12, 2001, as Met-Ed Exh. A.  
The document at issue consists of screen shot printouts that were a result of a search of the Respondent’s database for all records relating to the facilities installed on the Complainant’s property.  (Tr. 108-109, Order # 4 at 8).  The actual records of all work done related to the facilities on the Complainant’s property were given to the Complainant during the discovery process.  (Resp. Answer. To Motion at 3-4).  Review of the record leads us to the determination that the ALJ correctly denied the Complainant’s Motion.  The Complainant failed to identify any specific interrogatories or requests for production which were violated pursuant to 52 Pa. Code §§ 5.342 (answers 
and objections to written interrogatories or 52 Pa. Code § 5.349 (request for documents).  Having failed to meet her burden of proving any error on the ALJ’s part, in denying the Motion, the Complainant’s Exception on this issue is denied; THEREFORE,  
IT IS ORDERED: 

1.
That the Exceptions of Anne E. Perrige to the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, issued January 31, 2003, are denied.  



2.
That the January 31, 2003 Initial Decision of Administrative Law Judge Cynthia Williams Fordham docketed at C-00004110 is adopted as modified by this Opinion and Order.  



3.
That this Commission lacks subject matter jurisdiction to make a determination regarding the location of the right-of-way granted to Metropolitan Edison Company in 1937, by Leon and Edna Wolf.  


4.
That the Complaint filed by Anne E. Perrige against Metropolitan Edison Company d/b/a GPU Energy at Docket C-00004110 is dismissed.  



5.
That the Anne E. Perrige is ordered: (1) to provide the Metropolitan Edison Company access to its meter and facilities on the subject property from the public road, S.R. 82 and the Macadam driveway at least twice a year; and, (2) to submit customer reads for the remainder of the year.  

6.
That Metropolitan Edison Company shall make, and Anne Perrige shall agree on appointed dates at least twice yearly, for Metropolitan Edison Company to access Ms. Perrige’s property, for the purpose of reading the meter. 


7.
That the record in this case be marked closed.

BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  July 10, 2003
ORDER ENTERED:  July 11, 2003
� 	The Complainant claimed the right to file amended exceptions on or before February 26, 2003, because the Initial Decision was mailed to her home address instead of to the office address on file with the Commission as her service address.  The Complainant requested a six-day extension to file amended exceptions stating that  service to the wrong address caused her to lose six days from the alloted exception period.  As no “amended exceptions” were received by this Commission by February 26, 2003, or thereafter, we consider this request moot.   


� 	We dismissed the portion of the complaint dealing with the company’s installation of facilities in 1975 and 1977, holding that pursuant to 66 Pa. C.S. § 3314, the three-year statute of limitations for prosecuting a claim before the Commission had run.  


� 	There is an alternate route providing access to the eastern part of the Complainant’s property, where the meter is located.  This route, the Mill Road drive can only be accessed by crossing Dineen/Costello property.   


� 	The Respondent has used the macadam driveway to access the Complainant’s property for approximately forty years.  (Tr. at 129).


� 	When a property is not readily accessible, the Respondent can provide dial cards to the customer.  The customer reads the meter, records the usage on the dial card, and mails the card to the utility monthly.  The Respondent must still check the meter once a year.  The Respondent’s witness Ms. Hartz testified that dial cards were offered to the Complainant.  (Tr. at 127).    


� 	Pursuant to 52 Pa. Code § 1.2(c), the Commission or presiding officer at any stage of an action or proceeding may waive a requirement of this subpart when necessary or appropriate, if the waiver does not adversely affect a substantive right of a participant.   
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